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Rule 1. SCOPE OF RULES AND TITLE.

(a) Scope of rules. These rules govem al
proceedings inthe Hawai‘i appellatecourtsexcept as
otherwise provided by statute or Rules of the
Supreme Caourt.

(b) Rules not to affect jurisdiction. Theserules
shall not be considered to extend or limit the
jurisdiction of the Hawaii appellate courts as
established by law.

(¢) Title. These rules shall be known and cited
as the Hawai‘i Rules of Appellate Procedure and
abbreviated as HRAP.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 2. SUSPENSION OF RULES.

In the interest of expediting a decision, or for
other good cause shown, either Hawai‘i appellate
court may suspend thereguirements or provisions of
any of these rulesin a particular case on application
of a party or on its own motion and may order
proceedings in accordance with its direction.

(Amended effective January 23, 1995, further
amended December 6, 1999, effective January I,
2000.)
Rule 2.1. APPLICABILITY OF OTHER
COURT RULES; DEFINITIONS.

(a) Applicability of other court rules. The
Hawai‘i Rulesof Civil Procedure, the Hawai‘i Rules
of Penal Procedure, the District Court Rules of Civil
Procedure, the Rules of Circuit Courts, Hawaii
Family Court Rules, Rules of the Land Court, Rules
of the Tax Appeal Court, Rules Governing Court
Reporting, the Hawai‘i Appellate Conference
Program Rules, and other rules of court that may be
adopted by the supreme court from time totime are
hereby adopted as part of these rules whenever
applicable.

(b) Definitions. As used in the HRAP:

"agency" means every board, commission,
department, council, committee, entity or officer of
the State of Hawai‘i or its political subdivisions that
isauthorized by law to ad udicate contested cases or
issue declaratory rulings or orders that may be
appealed directly to the Hawai‘i appellate courts,

"appeal" includes every proceeding in the
Hawai‘i appellate courts other than an origina
action;

(Release: 06/04)

Rule 3

"appellate clerk" includes any clerk, deputy, or
assistant clerk of the Hawai‘i appellate courts;

"assignment judge or justice” means the chief
justice or the chief justice's designee as provided by
Rule 31;

"civil appeal" means any appeal from a civil
case;

"civil case" means any proceedingin the land or
tax appeal court, any proceeding before a
governmental agency, and any proceding in the
family, circuit or district court other than acriminal
case;

"clerk of the court" includes the clerks of each
statetrial courtand, in appropriate cases, theofficial
designated by an agency to prepare the record for
appeals;

"docketed" means the record from a court or
agency isfiled in the appellate courts,

"Hawai‘i appellate court” or "Hawai‘i appellate
courts' mean the Hawai‘i Supreme Court and the
Hawai‘i Intermediate Court of Appeals, collectively
and individually, but doesnot include theland or tax
appeal courts,

"intermediate court of appeals’ means the
Hawai‘i Intermediate Court of Appeds;

"nominal appellee" means a party who is
designated an appellee because it is the agency or
court from which appeal istaken or becausetheparty
was a party in the court or agency proceeding, but
asserts no interest in the outoome of the gopedl;

"papers" include pleadings, exhibits, documents
and appendices;

"party" means named plaintiff, defendant,
petitioner, respondent, daimant, or intervenor in the
court or agency proceeding and anyone who has
standing to seek review of the court or agency order
or judgment; it does not include witnesses;

"supreme court" means the Hawai‘i Supreme
Court.

(Added December 6, 1999, effective January 1,
2000.)

Rule 3. APPEALS - HOW TAKEN.

(a) Filing the notice of appeal. An appeal
permitted by law from a court or agency to the
Hawai‘i appellate courts shall be taken by filing of a
notice of appeal, together with such fees as are
established by statute or theserules, with the clerk of
the court within the time alowed by Rue 4. Within
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Rule 3

seven days after thefiling of thenotice of appeal, the
clerk of the court from which the appeal is taken
shall transmit a copy of the notice of gopeal to the
clerk of the supreme court. Failure of an appellant to
take any step other than the timely filing of a notice
of appeal does not affect the validity of the appeal,
but is ground only for such action asthe appellate
court deems appropriate, which may include
dismissal of the appeal.

(b) Joint or consolidated appeals. If two or
more parties are entitled to appeal from a judgment
or order and their interests are such as to make
joinder practicable, they may file ajoint notice of
appeal and thereafter proceed on apped as asingle
appellant. Appeals may be consolidated by order of
either of theHawai‘i appellate court suponthecourt's
own motion, upon motion of a party, or upon
stipulation of the partiesto the several appeals.

(c¢) Content of the notice of appeal.

(1) Thenotice of appeal shall identify the party
or parties taking the appeal either in the caption or
the body of the notice of appeal. An attorney
representing more than one party may fulfill this
requirement by describing those parties with such
terms as”al plaintiffs,” "the defendants,” "plaintiffs
A, B, etal." o "all defendantsexcept X." Inaclass
action, whether or not the class has been certified, it
is sufficient for the notice of appea to name one
person qualified to bringthe appeal asrepresentative
of the class.

(2) The notice of appeal shall designate the
judgment, order, or part thereof and the court or
agency appealed from. A copy of the judgment or
order shall be attached as an exhibit. Forms 1, 2, and
3 in the Appendix of Forms are suggested forms of
notices of appeal. An appeal shall not be dismissed
for informality of form or title of the notice of
appeal.

(3) The notice of appeal shall have affixed to it
proof that service of the notice was made on all
parties to the appeal in the manner required by
paragraph (€) of thisrule. Theclerk of thecourt shall
permitanotice of appeal to befiled without theproof
of service but the person who filed the notice of
appeal shall file the proof of service within seven
days after thefiling of thenotice of appeal.

(d) Denomination of the parties. The party
appealing shall be denominated the appellant and by
the appellant's denomination in the proceeding from
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which the appeal is taken so that an appellant shall
be denominated plaintiff-appellant or petitioner-
appellant or defendant-appellant or respondent-
appellant. All other parties shall be denominated
appellees, and each appellee's denomination in the
proceeding from which the appeal is taken shall a'so
beinclude sothat each appellee shall be denominated
plaintiff-appellee or petitioner-appellee or
defendant-appellee or respondent-appellee. Any
appellee who supports the position of an appellant
shall meet the time schedulefor filing pagpersthat is
provided for that appellant.

(e) Service of the notice of appeal.

(1) The appellant shall serve, by mail o
delivery, afileemarked copy of the notice of appeal
on counsel of record for each other party, or, if a
party isnot represented by counsel, to the party at the
party's last known address. Proof of service shall be
filed with the court or agency promptly after the
filing of thenotice of appeal.

(2) Additionally, in all actions where the court
appeal ed fromisnot required to enter findingsof fact
and conclusions df law prior to the entry of an order,
judgment, or decree, but is required to do so once a
notice of appeal isfiled, the appellant shall serve, by
mail or delivery, afile-marked copy of the notice of
appeal onthejudgewho entered the order, judgment,
or decree, together with a fileemaked copy of the
request for entry of the required fi ndings of fact and
conclusionsof law, as set forth in Rule 10. The clerk
of the court shal include the findings of fact and
conclusions of law in the record transmitted to the
appellate clerk.

(f) Payment of fees. If thefeesarenot paid, the
clerk of the court shall notify the appellate clerk in
writing forthwith.

(Amended December 6, 1999, effective January
1, 2000, further amended effective January 3, 2000;

further amended October 6, 2003, effective January

1, 2004.)
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Rule 3.1. CIVIL APPEAL DOCKETING
STATEMENT.

(a) Cases for which required. Any party who
filesanotice of appeal or cross appeal inacivil case
shall file therewith a Civil Appeal Docketing
Statement (CADS), except that a CADS shall not be
filed in any appeal from or origina proceeding
involving (1) a petitionfor extraordinary relief such
as a petition for awrit of mandamus or the like, (2
a petition for awrit of habeas corpus, (3) an appeal
or petition in which the appellant or petitioner is
incarcerated and is seeking relief related to the
incarceration, (4) an appeal or case arising under
Rule 40 of the Hawai‘i Rules of Penal Procedure, (5)
questions of law reserved to the Hawai‘i Supreme
Court, (6) revocation of a drivers license, (7) a
restraining order, (8) termination of parental rights,
or (9) adjudication of ajuvenile as alaw vidator.

The CADS form will be provided by the court
and is attached to the Hawai‘i Rules of Appellate
Procedure as Form 6.

(b) Time for filing. The CADS shall be filed
with the notice of appeal. The clerk of the court from
which the appeal is taken shall nat reject anotice of
appeal for which thereisno CADS.

(¢) Number of copies. Any person filing a
CADS shall submit an original and two copies.

(d) Transmission and service of the CADS.
Theclerk of the court shall transmit two copiesof the
CADS, aong with the notice of appeal, to the
appellate clerk. Any party who files a CADS shall
serveit on all other parties.

(e) Relationship to Rules 10 and 11. Upon
notice from the appellate clerk that an appeal has
been acceptedintothe appellateconferenceprogram,
preparation of transcripts, therecord, and briefsshdl
be stayed pending further notification from the
appellate clerk, notwithstanding anything to the
contrary in Rules 10, 11, and 28 of theserules. If an
appeal is accepted into the appellae conference
program, the appellate clerk shall notify the parties,
the clerk of the court from which appeal istaken, and
the court reporters. Likewise, the appellate clerk
shall notify the paties, the clerk of the court from
which appeal is taken, and the court reporters if an
appeal is returned to the appeals docket. The
appellate clerk's notices shall be in writing and may
be transmitted by interoffice mail, United States
mail, or facsimile.

(Release: 06/04)
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(f) Sanctions. FailuretofileaCADSmay result
in sanctions, including dismissal of theappeal.

(Added March 1, 1995, effective March 15,
1995, further amended and effective April 25, 1995,
further amended and effective February 26, 1996;
further amended December 6, 1999, effective
January 1, 2000, further amended November 17,
2000, effective January 1, 2001.)

Rule 4. APPEALS - WHEN TAKEN.

(a) Appeals in civil cases.

(1) TiIME AND PLACE OF FILING. When a civil
appeal is permitted by law, thenotice of appeal shall
befiled within30 days after entry of the judgment or
appealable order.

The notice of appeal shall befiled with theclerk
of the court from which the appeal is teken. If a
notice of appeal is mistakenly filed in the supreme
court, the appellate clerk shall note on it the date of
receipt and shall transmit the notice to the clerk of
the court appealed from. The dde of receipt by the
appellate clerk shall be deemed to be the date the
notice of appeal wasfiled in the court or agency.

(2) PREMATURE FILING OF APPEAL. In any case
in which a notice of appea has been filed
prematurely, such notice shall be considered asfiled
immediately after the time the judgment becomes
final for the purpose of apped.

(3) TIME TO APPEAL AFFECTED BY POST-
JUDGMENT MOTIONS. If, not later than 10 days after
entry of judgment, any party filesamotion that seeks
to reconsider, vacate, or alter the judgmert, or seeks
attorney's fees or costs, thetime for filing the notice
of appeal is extended until 30 days after entry of an
order disposing of the motion; provided, that the
failure to dispose of any motion by order entered
upon the record within 90 days after the date the
motion was filed shall constitute a denia of the
motion.

The notice of appeal shall be deemed to appeal
disposition of all post-judgment motions that are
filed within 10 days after entry of judgment.

The90-day periodshall becomputed asprovided
in Rule 26.

(4) EXTENSIONS OF TIME TO FILE THE NOTICE
OF APPEAL.

(A) Requests for extensions of time before
expiration of the prescribed time. The court or
agency appealed from, upon a showing of good
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cause, may extend the time for filing a notice of
appeal upon motion filed within the time prescribed
by subsections (a)(1) through (a)(3) of this rule.
However, no such extension shall exceed 30 days
past such prescribed time. An extension motion that
is filed before the expiration of the prescribed time
may be ex parte unless the court or agency otherwise
requires.

(B) Requests for extensions of time after
expiration of the prescribed time. The court or
agency appeal from, upon a showing of excusable
neglect, may extend the time for filing the notice of
appeal upon motion filed not later than 30 days after
the expiration of the time prescribed by subsections
(a)(1) through (a)(3) of this rule. However, no such
extension shall exceed 30 days past the prescribed
time. Notice of an extension motion filed after the
expiration of the prescribed time shall be given to the
other parties in accordance with the rules of the court
or agency appealed from.

(5) ENTRY OF JUDGMENT OR ORDER DEFINED.
A judgment or order is entered when it is filed in the
office of the clerk of the court.

(b) Appeals in criminal cases.

(1) TIME AND PLACE OF FILING. In a criminal
case, the notice of appeal shall be filed in the circuit,
district, or family court within 30 days after the
entry of the judgment or order appealed from.

(2) EFFECT OF POST-JUDGMENT MOTIONS. If a
timely motion in arrest of judgment under Rule 34 of
the Hawai‘i Rules of Penal Procedure or for a new
trial under Rule 33 of the Hawai‘i Rules of Penal
Procedure has been made, an appeal from a judgment
of conviction may be taken within 30 days after the
entry of any order denying the motion.

(3) ENTRY OF JUDGMENT OR ORDER DEFINED. A
judgment or order is entered within the meaning of
this subsection when it is filed with the clerk of the
court.

(4) PREMATURE NOTICE OF APPEAL. A notice of
appeal filed after the announcement of a decision,
sentence or order but before entry of the judgment or
order shall be deemed to have been filed on the date
such judgment or order is entered.

(5) EXTENSIONS OF TIME TO FILE A NOTICE OF
APPEAL. Upon showing of good cause, the circuit or
district court may, no later than 30 days after the time
has expired, on motion and notice, extend the time
for filing a notice of appeal for a period not to exceed
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30 days from the expiration of the time otherwise
prescribed by this subdivision (b). Any such motion
that is filed before expiration of the prescribed time
may be ex parte unless the court otherwise requires.

(Amended July 18, 1984, retroactive to June 1,
1984; further amended October 22, 1985, effective
October 22, 1985; further amended December 6,
1999, effective January 1, 2000, further amended
May 7, 2001, effective July 1, 2001.)

Rule 4.1. CROSS-APPEALS.

(a) Right of cross-appeal.

(1) If a timely notice of appeal is filed by a
party, any other party may, if allowed by law, file a
cross-appeal.

(2) In civil cases involving multiple-party
plaintiffs or defendants, if one party files a timely
notice of appeal, any other party, whether on the
same or opposite side as the party first appealing,
may file a cross-appeal against all or any of the other
parties to the case as well as against the party who
first appealed. If the cross-appeal operates against a
party not affected by the first appeal or in a manner
different from the first appeal, that party may file a
further cross-appeal as if the cross-appeal affecting
that party had been the first appeal.

(3) In criminal cases, the state or the defendant
may file a cross-appeal within the time and under the
circumstances permitted by this rule if the appeal is
otherwise allowed by law.

(b) Manner and time of filing.

(1) The cross-appellant shall file with the clerk
of the court appealed from a notice of cross-appeal
and pay the filing fee within 14 days after the notice
of appeal is served on the cross-appellant, or within
the time prescribed for filing the notice of appeal,
whichever is later.

(2) The notice of cross-appeal shall comport
with, and be filed and served in the manner
prescribed by, Rule 3.

(c¢) Additional requirements. The cross-
appellant shall comply with all rules governing
appeals, except that the cross-appellant is not
required to order a transcript or file a court reporter's
certificate unless the initial appeal is abandoned or
dismissed without the record. Otherwise, the
cross-appeal proceeds in the same manner as an
ordinary appeal.
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(d) Abandonment or dismissal of appeal. If
the appellant abandons the initial appeal or the
appellate court dismisses it, the cross-appea may
nevertheless be prosecuted to its conclusion, if
allowed by law. Within 14 days after the entry of the
order dismissing theinitial appeal,if thereisarecord
to be transcribed, the cross-appdlant shall, in
accordance with Rule 10(b), serve on each
cross-appellee and file with the clerk of the court
appeadled from, a notice to prepare a reporter's
transcript of such parts of the proceedings as the
cross-appel lant deems necessary that are not already
onfile.

(e) Extension of time to file cross-appeal. A
party seeking an extension of time to take a
cross-appeal shall proceed under Rule 4.

(Added December 6, 1999, effective January I,
2000.)

Rule 5. RESERVED.
Rule 6. RESERVED.
Rule 7. BOND FOR COSTS ON APPEAL IN

CIVIL CASES.

The circuit, district, family, land, and/or tax
appeal court may reguire an appellant tofile abond
or provide othe security insuch form and amount as
it finds necessary to ensure payment of costs on
appeal in a civil case. The provisions of Rule 8(b)
apply to a surety upon abond given pursuant to this
rule.
Rule 8. STAYS, SUPERSEDEAS BONDS,
OR INJUNCTIONS PENDING
APPEAL.

(a) Motions for stay, supersedeas bond or
injunction in the appellate courts. A motion for
stay of the judgment or order inacivil appeal, or for
approval of a supersedeas bond, or for an order
suspending, modifying, restoring, or granting an
injunction during the pendency of an appeal shall
ordinarily be madeinthefirst instance to the court or
agency appeded from.

A motion for such relief on an appeal may be
made to the appellate court before which the appeal
ispending or to ajudge thereof, but, if the appeal is
from a court, the motion shall show that application
to the court appeal edfrom for therelief sought isnot
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practicable, or that the cout appealed from has
denied an application, or has failed to afford the
relief the applicant requested, with the reasonsgiven
by the court appealed from for its action. The motion
shall also show the reasons for the relief requested
and the factsreliedupon, and, if the facts are subject
to dispute, the motion shal be supported by
affidavits, declarations, or other sworn statements or
copies thereof. With the motion shall be filed such
copies of parts of the record as are relevant. Notice
of the motion shall be given to all parties. The
motion shall be filed with the appellate clerk and
should ordinarily be considered by the appellae
court, but in exceptional caseswheresuch procedure
would be impracticable due to the requirements of
time, the application may be madeto and considered
by asinglejudge or justice of the court. If themotion
for such relief isfrom an agency, the motion shall
comply with stat utory requirements, if any.

(b) Stay may be conditioned upon giving of
bond; proceedings against sureties. Relief
available in the appellate caurts under this rule may
be conditioned upon the filing of a bond or other
appropriate security in the court or agency appealed
from. If security is given in the form of a bond or
dtipulation or other undertaking with one or more
sureties, the bond, stipulation, or undertaking shall
comply with applicable statutes, and each surety
submits to the jurisdiction of the court or agency
appealed from and irrevocably appoints the clerk of
the court asthe surety's agent upon whom any papers
affecting liability on the bond or undertaking may be
served. Liability may be enforced on motion in the
court or agency appeal ed fromwithout the necessity
of an independent action. The motion and such
notice of the motion asthecourt or agency prescribes
may be served on the clerk of the court appealed
from, who shall forthwith mail copiesto thesureties
if their addresses are known.

(¢) Stays in criminal cases. Stays in criminal
cases shall be had according to law.

(Amended April 13, 1985, effective April 23,
1985, further amended December 6, 1999, effective
January 1, 2000.)
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Rule 9. RELEASE IN CRIMINAL CASES
PENDING APPEAL.

(a) Appeals or relief from orders respecting
release prior to a judgment of conviction.

(1) An appeal authorized by law from an order
refusing or imposing conditions of release prior to a
judgment of conviction shal be determined
promptly. Upon the entry of an order refusing or
imposing conditionsof release, thecircuit, district, or
family court shall state in writing thereasons for the
actiontaken. Assoon aspracticableafter thefiling of
the notice of appeal, the appellant shall file acopy of
the court's order with the appd|ate court. The appeal
shall be heard without the briefs, unless otherwise
ordered by the appellate court upon such papers,
affidavits or declarations, transcripts, and copies of
portions of the record as the parties may present or
the appellate court may require. Any papersfiledin
accordancewith thisrule shall be served on all other
parties. The appellate court that hasjurisdiction over
the case or ajudge or justice thereof may order the
release of the gppellant pending the apped.

(2) Review of ordersrespecting release prior to
a judgment of conviction may be obtained by
applicationfor an extraordinary writ pursuant to Rule
21. An application for awrit of habeas corpus shall
conform to statute. The appellate court that has
jurisdiction over the case or ajudge or justicethereof
may order the release of the applicant pending the
disposition of the appliceion for the extraordinary
writ.

(b) Release pending appeal from a judgment
of conviction. Application for release after a
judgment of conviction shall be made in the first
instance in the circuit, dstrict, or family court. If the
court refuses release pending appeal, or imposes
conditions of release, the court shall state in writing
the reasons for the action taken. Thereafter, if an
appeal is pending, a motion for release, or for
modification of the conditions of release, pending a
review may be made to the appellate court before
which the appeal is pending or to a judge or justice
thereof. The application shall be made by filing a
written motion with proof of service on all other
parties. It shal be determined promptly upon such
papers, affidavits or declarations, transcripts, and
copies of portions of the record as the parties shall
present or the appellate court may require. Any
papers filed in accordance with this rule shall be
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served on all other parties. The appellate court that
has jurisdiction over the case or a judge or justice
thereof may order the release of the appellant
pending disposition of the motion.

(¢) Criteria for release. The decision as to
release shall be made according to statute.

(Amended December 6, 1999, effective January
1, 2000; further amended October 6, 2003, effective
January 1, 2004.)

Rule 10. THE RECORD ON APPEAL.

(a) Composition of the record on appeal. The
record on appeal shall consist of the following:

(1) the original papers filed in the court or
agency appeded from;

(2) written jury instructions given, or requested
and refused or modified over objection;

(3) exhibits admitted into evidence or refused;

(4) the transcripts prepared for the record on
appeal;

(5) in a criminal case where the sntence is
being appealed, a saled copy o the presentence
investigation report; and

(6) theindexespreparedby theclerk of the court
apped ed from.

(b) The transcript of proceedings.

(1) REQUEST TO PREPARE TRANSCRIPT.

(A) When an appellant desiresto raise any point
on appeal that requires consideration of the oral
proceedings before the court or agency appealed
from, the appellant shall file with the clerk of the
court appealed from, within 10 daysafter filing the
notice of appeal, a request or requests to prepare a
reporter's transcript of such parts of the proceedings
asthe appellant deems necessary that arenot already
onfile.

(B) Each request shall contain the following
information:

(i) Name of thejudge who or agency that heard
the proceedings,

(i) Name of thereporter who will berequired to
prepare a transcript pursuant to the request, or if the
proceedings were recorded by audio or video
recording equipment, the name of the supervising
court reporter, or if there is no supervising court
reporter, the name of the adminidrator for the court
or agency from which theappeal is being taken;

(iii) Date or dates of the trial or hearing to be
transcribed; and
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(iv) Portions of the transcript requested.

Unless the appellant is statutorily exempt from
the transcript prepayment or deposit requirement,
each request shall be accompanied by either a
certificate by the reporter being required to prepare
a transcript that the fees for the reporter's services
have been paid or waived; a deposit of the
approximatecost of the transcript fees, as computed
by the reporter in advance in writing at the rate
established by the Rules Governing Court Reporting
in the State of Hawai‘i; or a deposit of the
approximatecost of the transcript fees, as computed
in advance in writing, & the rate of $150 for each
hour of proceedings to be transcribed. If arequest is
accompanied by a deposit, the deposit shall be
further accompanied by directionsto the clerk of the
court to use it to pay for the reporter's fees when the
transcript is complete.

(C) Unless the appellant is exempt from the
transcript payment or deposdt requirement or the
reporter has waived such requirement, a reporter
need not commence preparation of the transcript
until the required deposit or transcript prepayment
has been made. If the appellart files a request for
transcript without prepaying the transcript fees,
making the required deposit, or obtaining the
reporter's waiver of prepayment or deposit, the
reporter shall, within eleven (11) days fram the date
of thefiling of the request for transcripts, notify the
supreme court inwriting that prepayment, depost, or
waiver of prepayment or deposit for the transcripts
was not made. A copy of the notice shall also be
served on counsel for the party requesting the
transcript.

(D) The appellant shall, withinfive (5) days
of filing a request for transcripts, either deliver or
mail a filemaked copy o the request and its
accompanying documents to the reporter who is
being required to prepare a transcript, or deposit a
file-markedcopy of therequest and itsaccompanying
documents in the reporter's court jacket. The
appellant shall also deliver or mail a file-marked
copy of the request and itsaccompanying documents
to counsel for all other parties, or the parties
themselves, if pro se.

(E) Uponreceipt of arequest for atranscript, the
reporter shall time stamp or otherwise acknowledge
the date of receipt on the request, indicate the
expected completion date on the request, and then
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transmit a copy of the request to the clerk of the
appellate court and counsel for al parties or the
parties themselves, if pro se. If the transcript cannot
be completed within 45 days after the filing of the
notice of appeal, thereporter shall notify counsel for
all parties, or the parties themselves, if pro se, of the
new date on which the transcript is expected to be
completed, provided that the transcript shall be
completed within 60 days after the filing of the
notice of appeal, unless the reporter obtains an
additional extension of time from the supreme caurt.
Any such additional extension shall be granted upon
demonstration by the court reporter that good cause
for the extension exists. The court reporter shall
serve acopy of the extension order upon counsel for
all parties or the parties themselves, if pro se. In the
event of the failure of the reporter to file the
transcript within thetime allowed, the supreme court
may take appropriate action, including thelevying of
a sanction against the court reporter. Upon
completion of the transcript, the reporter shall fileit
with the clerk of the court from which the appeal is
taken.

(F) If, upon receiving arequest for a transcript,
the reporter determines that the prepaid fees or the
amountsdeposited by the appellantareinadequateto
cover the cost of the transcript, the reporter shall,
within 10 days after receiving the request, file with
the clerk of the court and mail or ddiver to the
appellant an estimateor revised estimate of the total
cost of the transcript and a notice of the additional
amount required to be paid or deposited. The
appellant shall pay the reporter and shall file a
reporter's certificate of payment or deposit within10
days after the mailing of the reporter's notice. The
reporter shall continueto work on the transcript until
the prepaid fees or initial deposit are earned or until
the expiration of the time allowed to make the
additional payment or deposit.

(G) When atranscript is completed, payment of
whichisto be made by theclerk of the court from the
appellant's deposit, the reporter shall hill the
appellant at the rate authorized by the Rules
Governing Court Reporting in the State of Hawai‘i,
with acopy tothe clerk of the court, and the clerk of
the court shall pay the reporter from the funds
deposited and promptly refund any excessdeposit to
the appellant or gve notice to the appellant of any
additional funds needed.
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(2) CERTIFICATE THAT NO TRANSCRIPTS TO BE
PREPARED. If the appellant deems it unnecessary to
have transcripts prepared, the appellant shall, within
10 days after filing the notice of appeal, file a
certificate to that effect with the clerk of the court
appealed from and serve acopy of the certificate on
each appellee.

(3) DUTY OF APPELLANT IN INSUFFICIENCY OF
THE EVIDENCE APPEALS. If the appellant intends to
urge on appeal that a finding or conclusion is
unsupported by the evidence or is contrary to the
evidence, the appellant shall include in the record a
transcript of all evidence relevant to such finding or
conclusion.

(4) NOTICETOAPPELLEE IFPARTIAL TRANSCRIPT
Is orRDERED. Unless the entire transcript is to be
prepared, the appellant shall, within the 10-day time
providedin (b)(1)(A) of thisRule 10, file astatement
of the points of error the appellant intends to present
on the appeal and shall serve on the appellee a copy
of the statement. If, within 10 days after service of
the statement, the appellee deems a transcript of
other parts of the proceedings to be necessary, the
appellee shall file and serve on the appellant a
designation of additional parts to be prepared and
included in the record on apped. Unless within 10
days after service of such designation the appellant
has ordered such parts and has so notified the
appellee, the appellee may within the following 10
days either order the parts or move in the court or
agency appealed from for an order requiring the
appellant to do so.

(c) Statement of the evidence of proceedings
when no report made or when transcript
unavailable. |f thereporter refuses, becomesunable,
or fails to transcribe all or any portion of the
evidenceor oral proceedingsafter proper request, the
party may (i) request that transcription of the
reporter's notes be submitted to another reporter for
transcription where feasible or (ii) prepare a
statement of the evidence or proceedings from the
best available means, including the party's
recollection or uncertified transcripts or reporter's
notes. The statement shall be served on theopposing
party(ies), who may serve objections or propose
amendmerts thereto within 10 days afte service.
Thereupon the statement and any objections or
proposed amendmentsshall be submitted to the court
or agency appealed fromfor settlement and approval
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and as settled and approved shall be included by the
clerk of the court appealed from in the record on
appeal.

(d) Agreed statement as the record on appeal.
In lieu of the record on appeal as defined in
subsection (@) of this rule, the parties may prepare
and sign a statement of the case showing how the
issues presented by the appeal arcse and were
decided in the court or agency appealed from and
setting forth only so many of the facts averred and
proved or sought to be proved as are essential to a
decision of the issues presented. The gatement,
together with such additions, deletions, and
modifications as the court or agency may consider
necessary to truthfully and fully present the issues
raised by the appeal, shall be approved by the court
or agency appealed from and shall then be certified
as the record on appeal and transmitted by the clerk
of the court appealed from within thetime provided
by Rule 11. It shall contain a copy of the judgment
and the notice of appea with its filing date. The
statement shall be accompanied by a list of such
exhibits admitted in evidence or rejected as the
parties desire to have transmitted on appeal.

(e¢) Correction or modification of the record.

(1) If any differences arise as to whether the
record truly discloses what occurred in the court or
agency appeadled from, the differences shall be
submitted to and settled by that court or agency and
the record made to conform to the truth.

(2) If anything material to any party is omitted
from the record by error or accident or is misstated
therein, corrections or modifications may be as
follows:

(A) by the stipulation of the parties; or

(B) by the court or agency gppealed from, either
before or after the record is transmitted; or

(C) by direction of the appellate court before
whichthe caseispending,on proper suggestion or its
own initiative.

(3) All other questions as to the form and
contents of the record shall be presented to the
appellate court before which the case is pending.
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(f) Request for findings of fact and
conclusions of law. In all actions where the court
appealed fromisnot required to enter findings of fact
and conclusions df law prior to the entry of an order,
judgment, or decree, but is required to do so once a
notice of appeal isfiled, the appellant shall, no later
than 10 days afte filing the notice of appedl, filein
the court appealed from a request for entry of
findings of fact and conclusions of law, naming the
judge who tried the action and entered the order,
judgment, or decree being appealed The named
judge shall enter the requested findings of fact and
conclusions of law within 28 days after the request
has been filed. To aid the court, the court may order
the parties or either of them to submit proposed
findings of fact and conclusions of law after the
filing of therequest.

(Amended December 6, 1999, effective January
1, 2000; further amended May 7, 2001, effective July
1, 2001; further amended October 6, 2003, effective
January 1, 2004.)

Rule 11. TRANSMISSION OF THE
RECORD.

(a) Duty of appellant. After the filing of the
notice of appeal, the appellant, or in the event more
than one appeal is taken, each appellant, shall
comply with the applicable provisionsof Rule 10(b)
and shall take any other action necessary to enable
the clerk of the court to assemble and transmit the
record.

(b) Duty of the Clerk of the Court.

(1) Unless otherwise provided, the clerk of the
court shall, within 60 days from the filing of the
notice of appeal, assemble, certify, and transmit to
the appellate clerk a single record on apped. If a
completerecord cannot betransmittedwithin such a
period, the supreme court, for good cause, may
extend the time upon stipulation or motion, provided
that timely-ordered transcripts completed after the
record has been transmitted to the appellate cl erk,
andtimely-requested find ngsof fact and conclusions
of law entered after the record on appeal has been
transmittedto theappellate clerk, shall betransmitted
by the clerk of the court as a supplemental record
without further order of the supreme court.

(2) If the notice of appea is filed without
payment of the required fees and the appellant has
not obtained an order allowing the appdlant to
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proceed in formapauperis, theclerk of thecourt shall
not be required to prepare the record on appeal until
the required fees are received or an order alowing
the party to proceed in forma pauperis is obtained.

(3) In preparing the record on appeal, the clerk
of the court shall consecutively number the pages of
the court or agency file and shall provide in the file
a numbered index of all the pages therein. If any
original papers, exhibits, and transcripts filed in the
court or agency appealed from are not mentioned in
the numbered index, the clerk of the court shall
provide an additional index identifying each of them
with reasonabl e definiteness. Documents of unusual
bulk or weight, physica exhibits other than
documents, and such othe parts of the record shall
not be transmitted by the clerk of the court unless he
or she is directed to do so by a party or by the
appellate clerk. A paty must make advance
arrangements with the respective clerks for the
transportation and recei pt of exhibitsof unusual bulk
or weight.

(c) Duty of the Appellate Clerk.

(1) Upon thefiling of the record on appeal, the
appellateclerk shall provide all partiesto the appeal
with copies of the record index. If an index is
claimed to be in error, the party claimingit to be so
isobligated to pursueappropriat e proceedings in the
court from which the apped is taken to correct it.

(2) Whentherecord onappeal isnot filed within
the time required, the appellate clerk shall give
noticeto counsel for appellant, or to the appel lant, if
the appellant is pro se, that the matter will be called
to the attention of theappellate court on aday certain
for such action as the appellate court deems proper,
including digmissal of theappeal.

(d) Temporary retention of record in the
court or agency appealed from for use in
preparing appellate papers. Notwithstanding the
provisions of (a) and (b) of Rule 11, the parties may
stipulate, or the court from which the appeal istaken
on motion of any party may order, that the clerk of
the court shall temporarily retain the record for use
by the parties in preparing appellate papers. In that
event, the clerk of the court shall certify to the
appellate clerk that the record, including the
transcript or parts thereof designated for inclusion
and all necessary exhibits, is complete for purposes
of the appeal. Upon receipt of the brief of the
appellee, or at such earlier time as the parties may
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agree or the appellae court may order, the appellant
shall, in writing, request the clerk of the court to
transmit the record.

(e) Retention of the record in the court or
agency appealed from by order of the appellate
court. The supreme court may order that a certified
copy of the docket entriesshall betransmitted inlieu
of the entire record, subject to the right of any party
to request at any time during the pendency of the
appeal that designated parts of the record be
transmitted.

If therecord or any part thereof isrequired in the
court or agency appealed from for its use pending
appeal, the court or agency may make anorder to that
effect, and the clerk of the court shall retain the
record or parts theredf subject to the request of the
supreme court and shall transmit a copy of the order
and of the docket entries together with such parts of
the original record asthe court or agency shdl allow
and copies of such partsastheparties may designate.

(f) Stipulation of parties that parts of the
record be retained in the court or agency
appealed from. The parties may agree by written
stipulationfiled in thecourt or agency appealed from
that designated parts of the record shall be retained
by the court or agency unlessthereafter theappellate
court beforewhich the caseis pending, or any party,
shall request their transmittal. The parts thus
designated shall nevertheless be a part of therecord
on appeal for all purposes.

(g) Record for preliminary hearing in the
appellate courts. If any party desires to make a
motion for any intermediate order in the appellate
courts, before the record is transmitted, the clerk of
the court from which the appea is taken shall
transmit to the appellate clerk such parts of the
original record as any party shall request and
designate in writing.

Thisrule appliestoall motionsfor intermediate
orders including motions for dismissal, for release,
for astay pending appeal, for injunctiverelief, or for
additional security on the bond on appeal or a
supersedeas bond.

(Amended December 18, 1985, effective
December 18, 1985; further amended January 22,
1987, effective February 1, 1987, further amended
January 26, 1987, effective January 26, 1987;
further amended June 7, 1994, effective June 7,
1994; further amended December 6, 1999, effective
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January 1, 2000; further amended May 7, 2001,
effective July 1, 2001; further amended October 6,
2003, effective January 1, 2004.)

Rule 12. RECEIPT OF THE NOTICE OF
APPEAL BY THE APPELLATE
COURTS; FILING OF RECORD.

(a) Receipt of the notice of appeal by the
appellate courts. Upon receipt of the notice of
appeal, the appellateclerk shall thereupon assign an
appellate court number to the case. Except as
provided below, an appeal shall be listed with the
appellate courts under thetitle given to the action in
the court or agency appealed fromwith the appellant
identified as such, but if such title does not contain
the name of the appellant, hisor her name, identified
as the appellant, shal be added to the title. In
juvenile and paternity proceedings and whenever
otherwise required by law, the anonymity of the
persons or parties involved shall be maintained by
the use of fictitious names and desigretions.

(b) Filing the record, partial record, or
certificate. Upon receipt of the record or the partial
record, or the clerk of the court's certificate, or the
certified copy of the docket entries, the appellate
clerk shall fileit and shall immediately give noticeto
al parties of the date on which it was filed. The
appeal isdocketed with the Hawai‘i appellate courts
on the date of filing of the record, partial record,
clerk of the court'scertificateor certified copy of the
docket entries.

(Amended December 6, 1999, effective January
1, 2000.)
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Rule 12.1. STATEMENT OF JURISDICTION.
(a) Filing. Within 10 days after the record on
appeal is filed each appellant and cross-appellant
shall file a statement of jurisdiction. Any appellee
contesting jurisdiction may file a statement
contesting jurisdiction within the same period.

(b) Length. The statement shall not exceed 10
pages in length exclusive of title page(s), indexes,
and the certificate of service.

(¢) Content. The statement of jurisdiction shall
show the specific statutory or other grounds upon
whichthejurisdiction of the Hawai‘i appellatecourts
is invoked. The statement shall include, with
references to the record on appeal, (i) relevant
procedural facts establishing jurisdiction and (ii)
relevant filing datesestablishingthetimelinessof the
appeal.

(1) CiviL. In a civil case involving multiple
clams or multiple parties, the statement shall
specifically set out, with dates and references to the
record on appeal, (i) how each claim against each
party wasresolved or (ii) whether the appeal ed order
or judgment was certified for appeal.

(2) CrRIMINAL. Inacriminal case, the statement
shall identify the offense(s) involved in the appeal by
statutory section and name, any sentence imposed,
and the defendant's custody status in the case on
appeal.

(d) Attachment. A copy of the order or
judgment shall be attachedto the statement.

(Added November 10, 1993, effective December
15, 1993; amended December 6, 1999, effective
January 1, 2000.)

Rule 13. CERTIFICATION OF QUESTION
OF HAWAI'I LAW BY FEDERAL
COURTS.

(a) When certified. When a federal district or
appellate court certifies to the Hawai‘i Supreme
Court that thereisinvolvedin any proceedng before
it a question concerning the law of Hawaii that is
determinative of the cause and that there isno clear
controlling precedent in the Hawai‘i judicia
decisions, the Hawai‘i Supreme Court may answer
the certified question by written opinion.

(b) Contents of certificate. The certificate
provided for herein shall contain the title of the
Hawai‘i Supreme Court and the title of thecause in
full, and to the right thereof the words "Certified
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Question" and the name of the court submitting or
approving the submission of the question. The
certificate shall also contain a statement of prior
proceedings in the case, astatement of facts showing
the nature of the cause, the question of law to be
answered, and the circumstances out of which the
guestion arises.

(c) Preparation of certificate. The certificate
may be prepared by stipulation or asdirected by such
federal court. When prepared and signed by the
presiding judge of such federa court, it shall be
certified to the Hawai‘i Supreme Court by the clerk
of the federal court and under its official seal. The
Hawai‘i Supreme Court may, initsdiscretion, require
original or copies of all or any partion of the record
before the federal court to be filed with the
certificate.

(d) Briefs. Briefs conforming to the Hawai‘i
Rules of Appellate Procedure shall be filed by the
parties as ordered by the court.

(e) Deleted.

(Amended June 9, 1986, effective June 9, 1986,
further amended December 6, 1999, effective
January 1, 2000.)

Rule 14. RESERVED.
Rule 15. RESERVED QUESTIONS.

(a) From what court. A circuit court, district
court, family court, the land court, the tax appeal
court and any other court empowered by statute, may
reserve for the consideration of the Hawai‘i appellate
courts a question of law arising in any proceedings
before it. Questions may be reserved on motion of
any party or on the court's own motion.

(b) Record. The court reserving the quegion
shall transmit as much of the record as may be
necessary to a full understanding of the questions
reserved to the appellate clerk. Certified copies may
be transmitted in lieu of the original papers.

(c) Disposition. The court to which the
assignment judge assigns the question may make
such disposition of the case as it deems proper. It
may, in its discretion, return any reserved question
for decision in the first instance by the court
reserving it

(Amended December 6, 1999, effective January
1, 2000.)
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Rule 16. PLEADINGS IN ORIGINAL
ACTIONS FILED IN THE
SUPREME COURT.

All pleadings in applications for writs or other
relief, filed origindly in the supreme court, shall
conform to the requirements of Hawai‘i Rules of
Civil Procedure 7 through 15.

(Amended December 6, 1999, effective January

1, 2000.)

Rule 17. ORIGINAL PROCEEDINGS.

Original actions, including applicationsfor writs
or other relief, shall conform to the requirements of
any applicable statutes and to such ordersas may be
entered by the appellate court to which the case is
assigned.

(Amended December 6, 1999, effective January
1, 2000.)
Rule 18. AGREED FACTS; SUBMISSION
ON.

(a) Submission. As authorized by law, the
partiesto adispute that might bethe subject of acivil
action or proceeding in a Hawai‘i appellate court,
circuit court, district court, family court, land court
or tax appeal court may, without the action of atrial
court or agency, agree to submit a case directly to a
Hawai‘i appellate court upon a statement containing
the facts upon which the controversy depends, a
statement of the question or issues, the contentions of
the parties asto each issue, and the form of judgment
that each party requedsthe appellatecourt to render.

(b) Good faith. It must be shown by affidavit or
declaration that the controversy isreal and that the
proceedings are a good faith effort to determine the
rights of the parties.

(c) Disposition. The appellate court may refuse
to entertain a case submitted on agreed fads. If the
appellate court entertains the case, the judgment
rendered thereon shall be entered and may be
enforced as in other cases, subject to the right of a
party to move for reconsideration.

(Added December 6, 1999, effective January 1,
2000.)

Rule 19. RESERVED.
Rule 20. RESERVED.
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Rule 21. WRITS OF MANDAMUS OR
PROHIBITION DIRECTED TO
A JUDGE; WRITS OF
MANDAMUS DIRECTED TO A
PUBLIC OFFICER; OTHER
EXTRAORDINARY WRITS.

(a) Writs of mandamus or prohibition
directed to a judge. Application for awrit directed
to ajudge shall be made by filing a petition with the
clerk of the supreme court with proof of service on
the respondent judge, all parties to the action in the
trial court, and the attorney general. The petition
shall contain: (i) a statement of facts necessary to an
understanding of the issues presented; (ii) a
statement of issuespresented and of therelief sought;
and (iii) a statement of reasons for issuing the writ.

Copies of any order or opinions or parts of the
record that may be essential to an understanding of
the matters set forth in the petition shall be attached
to the petition.

Upon receipt of the prescribed filing fee, the
appellateclerk shall docket the petition and submit it
to the supremecourt for determination asto whether
the writ will be entertained. A petition may be
assigned to the intermediate court of appeals.

(b) Writs of mandamus directed to a public
officer. An application for a writ of mandamus
directed to a public officer shall be made by filing a
petition with the clerk of the supreme court with
proof of service on the officer and the attorney
general or the chief legal officer of the county, as
applicable. The petition shall conform to the
requirements of subsection (@) of this rule. Upon
receipt of theprescribedfiling fee, the appel late clerk
shall docket the petition and submit it to the supreme
court for a determination as to whether it will be
entertained. If the court elects to entertain the
petition, it will be handled in the same manne as a
petition under subsection (a) of thisrule.

(¢) Denial;order directing answer. If thecourt
towhich the petitionisassigned isof the gpinion that
the writ should not be entertained, it shall deny the
petition. Otherwise, it shall order tha an answer to
the petition be filed by the respondents within the
time fixed by theorder. The order shall be served by
the appellate clerk on the respondents and the
attorney generd or the chief legal officer of the
applicable county and, in the case of awrit directed
to a judge, on all other parties to the action in the
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trial court. All parties other than the petitionersshall
be deemed respondents for all purposes. Two or
more respondents may answer jointly. If the judge
named respondent does not desire to appear in a
proceeding, the judge may advise the appellate clerk
and all parties by letter, but the petition shall not
thereby be taken as admitted. The appellate clerk
shall advise the parties, the attorney general, or the
chief legal officer of the applicable county of the
datesonwhich any required briefsareto befiled and
of the date of any oral argument. The proceeding
shall be given preference over ordnary civil cases.

(d) Habeas corpus proceedings. Habeascorpus
proceedings beforethe Hawai‘i Supreme Court shall
be governed by and conformto statute.

(e) Other extraordinary writs. Applicationfor
other extraordinary writs may be made by petition
filed with the appellate clerk in conformity with
subsection (a) of this rule. Proceedings on such
application shall conform, so far asis practicable, to
the procedures prescribed in subsections (@), (b) and
(c) of thisrule.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 22. RESERVED.

Rule 23. CUSTODY OF PRISONERS IN
HABEAS CORPUS PROCEEDINGS.

(a) Transfer of custody. Pending dispositionof
any habeas corpus proceeding commenced pursuant
to statute, before the Hawai‘i appellate courts or a
judge or justice thereof for the release of a prisoner,
a person having custody of the prisoner shall not
transfer custody to another unless such transfer is
directed in accordance with the provisions of this
rule. Upon application of a custodian showing any
need therefor, the appellate court or ajudgeor justice
thereof may make an order authorizing transfer and
providing for the substitution of the successor
custodian as a party.

(b) Detention or release of prisoner pending
disposition of application for habeas corpus.
Pending a disposition of an application for habeas
corpus pursuant to statute, the prisoner may be
detained in the custody from which rel easeis sought,
or in other appropriate custody, or may be released
upon the prisoner's own recognizance, with or
without surety, as may appear fittingto the appellate
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court or the judge or justice to which or to whomthe
application is made.

(¢) Modification of initial order respecting
custody. Unless modified by the appellate court or
the judge or justice to which or to whom the
application is made, the initial order respecting the
custody or release of the prisoner and any
recognizance or surety taken shall govern pending
disposition of the application.

(Amended December 6, 1999, effective January
1, 2000.)
Rule 24. PROCEEDINGS IN FORMA
PAUPERIS.

(a) Leave to proceed on appeal in forma
pauperis from the circuit, district, family, land or
tax appeal court or from an agency determination
to the Hawai‘i appellate courts. A party to an
action in the circuit, digtrict, family, land or tax
appeal court, or before an administrative agency who
desiresto proceed on appeal in forma pauperis shall
file in the court or agency a motion for leave to so
proceed, together with an affidavit or declaration,
showing, in the detail prescribed by Form 4 of the
Appendix of Forms, the party's inability to pay the
required filing fees or to give security for costs, the
party's belief that heor sheis entitled to redress, and
a statement of the issues tha the party intends to
present on appea. A party who has filed such a
motion may file his or her notice of appeal without
being required to prepay thefiling fees. If themotion
is granted, the party may proceed without further
application to the appellate courts and without
prepayment of fees or costsin any court or agency or
the giving of security therefor. If the motion is
denied, the court or agency appealed from shall state
in writing the reasons for the denial. The court or
agency appealed from shall promptly provide the
appellateclerk with afiled copy of itsorder granting
or denying the motion.

(b) Effect of prior leave to proceed in forma
pauperis. Notwithstandng the provisions of the
preceding paragraph, aparty who hasbeen permitted
to proceed in an action inacourt or agency i n forma
pauperis, or who has been permitted to proceed as
one who is finandally unable to obtain adequate
defensein acriminal case, may proceed on appeal in
the same action in forma pauperis without further
authorization unless, before or after the notice of
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appeal isfiled, the court or agency shall certify that
the appeal is not taken in good faith or shall find that
the party is otherwise not entitled so to proceed, in
which event the court or agency shall statein writing
the reasons for such certification or finding.

(c) Motion for leave to proceed in forma
pauperis before the supreme court. If amotionfor
leave to proceed on appeal in forma pauperis is
denied by the court or agency, or if the court or
agency certifies that the appeal is not taken in good
faith or finds that the party is otherwise not entitled
to proceed in forma pauperis, the clerk of the court
shall forthwith serve notice of such action. A motion
for leave so to proceed may be filed in the supreme
court within 10 days after service of the notice of the
action of the court or agency. The motion shall be
accompanied by acopy of theaffidavitor declaration
filed in the court or agency, or by the affidavit or
declaration prescribed inthe first paragraph of this
subsection if no affidavit or declaration has been
filed in the court or agency, and by a copy of the
statement of reasons given by the court or agency for
its action.

(d) Effect of denial of motion for leave to
proceed in forma pauperis. If the court or agency
has denied aparty the authority to proceed onappeal
in forma pauperis, then within 10 days after the
denial of such amotion filedin the supreme court or,
if no such motion is filed in the supreme court,
within 10 days after the expiration of thetimeto file
such amotion in the supreme court, the movant shall
pay al unpaid filing fees and shall givesecurity for
costs. Failure of the unsuccessful movant to pay the
unpaid filing fees or to give security for cods shall
not affect the validity of the appeal, butis ground for
such action asthe appellate court having jurisdiction
over the appeal deems appropriate, which may
include dismissal of the appeal.

(Amended December 6, 1999, effective January
1, 2000; further amended October 6, 2003, effective
January 1, 2004.)

Rule 25. FILING AND SERVICE.

(a) Filing. Papers shall be filed with the
appellate clerk or with an ex officio clerk, as
provided by statute. Filing may be accomplished by
mail addressed to the appellate derk, but filing shall
not be considered timely unless the papers are
received by the clerk within theti mefixed for filing,
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except that briefs and appendices shall be deemed
filed on the day of mailing if mailed by First Class
Mail or other class of mail that is at least as
expeditious, postage prepaid. If a motion requests
relief that may be granted by a single judge or
justice, thejudge or justice may permit the motion to
be filed and shall notethereon the dae of filing and
shall thereafter transmit it to the appellate clerk.

(b) Service of all papers required. Copies of
all papers filed by any party shall, at or before the
time of filing, be served by a party or person acting
for that party on all other partiesto the proceedings.
Service on a party represented by counsel shall be
made on counsel.

(¢) Manner of service. Service may bepersonal
or by mail. Personal serviceincludesdelivery of the
copy to aresponsible person at the office of counsel.
Service by mail is complete on mailing, if mailed in
the manner provided in subsection (a) above.

(d) Proof of service. Papers presented for filing
shall contain an acknowledgmert of service by the
person served or proof of savice in the form of a
statement of the date, the manner of service, and of
the name of the person served, certified by the person
who made service. Proof of service may appear onor
be affixed to the papersfiled. Where computation of
the time for a response to the document served
begins with the filing date of that document, a
fileemarked copy of the document shall also be
served upon a | other parties promptly af ter filing.

(e) Acknowledgment of service. The party
served may file, within 5 daysafterreceiving service,
an acknowledgment of service setting forth the dae
and manner of service where the date of receipt
differsfrom the date contained in the proof of service
attached to the papers filed.

(Amended December 6, 1999, effective January
1, 2000.)
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Rule 26. COMPUTATION AND
EXTENSION OF TIME.

(a) Computation of time. In computing any
period of time prescribed by these rules, an order of
court, or any applicable statute, the day of the act,
event, or default from which thedesignated period of
time beginsto run shall not beincluded. Thelast day
of the period shall be included, unless it is a
Saturday, Sunday, or alegal holiday, in which event
the period extends until the end of the next day that
isnot aSaturday, a Sunday, or alegal holiday. When
the period of time prescribed or allowedis less than
7 days, any intervening Saturday, Sunday, or legal
holiday shall be excluded in the computation.

(b) Extension of time. The Hawai‘i appellate
courts, or any judge or justicethereof, for good cause
shown upon motion may extend the time prescribed
by these rulesfor doing any act, or may permit an act
to bedone after the expiration of suchtime. Provided
however, no court or judge or justice isauthorized to
change the jurisdictional requirements contained in
Rule 4 of these rules.

(c¢) Additional time after service by mail.
Whenever a party isrequired or permitted to do an
act within a prescri bed time after service of a paper,
and the paper is served by mail, 2 extradays shall be
added to the prescribed period.

(d) Shortening time. A judge or justice for
good cause shown may shorten the time for serving
or filing anotice of motion or other paper incident to
an appeal or an original proceedingin the reviewing
court. A motion to shorten time shall be made as
provided in Rule 27.

(e) Relief from default. The reviewing court
for good cause shown may relieve a party from a
default occasioned by any failure to comply with
theserules, except thefailureto givetimely notice of
appeal.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 27. MOTIONS.

(a) Content of motions; response. Unless
another form iselsewhere prescribed by theserules,
an application for an order or other relief shall be
made by filing awritten motion with proof of service
on all other parties. The motion shall contain or be
accompanied by any matter required by a specific
provision of these rules governing such a motion,
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shall state with particul arity the grounds uponwhich
it is based, and shall set forth the order or relief
sought. If amotion is supported by a memorandum,
affidavit, declaration, or other papers, they shall be
served and filed withthe motion. Any party may file
awritten responsein opposition to amation within 5
days after service of the motion, but the appellate
court may extend or shorten the time for responding
to any motion as provided in Rule 26(b) and (d).

(b) Determination of motions for procedural
orders. Notwithstanding Rule 27(a), motions for
procedural orders, including motionsfor extension of
time, may be acted upon at any time, without
awaiting aresponse. Pursuant to rule or order of the
appellate court, motions for specified types of
procedural orders may be disposed of by the
appellateclerk. Any party adversely afected by such
action, by application to the appellate court, may
reguest reconsideration, vacation, or modification of
such action.

(c) Power of a single judge or justice to
entertain motions. |nadditiontoauthority conferred
by rule or law, a single judge or justice may decide
any motion before the court on which thejudge or
justice sits, except that: (i) asngle judge or justice
may not dismiss or otherwise determine an appeal or
other proceeding; and (ii) theHawai‘i Supreme Caurt
may provide by order or rule that any motion or class
of motions must be acted upon by it or the
intermediate court of appeals. Any party adversely
affected by the action of a single judge or justice
may, by application to the court on which the judge
or justice sits, request reconsideration, vacation, or
maodification of such action.

(d) Page limits. A motion, other than a motion
for reconsideration pursuant to Rule 40, shall not
exceed three pages, including an abbreviated caption
and signature. Memoranda in support or gpposition
shall not exceed twenty pages including abbreviated
captions and signatures. Only affidavits or
declarations and papers necessary for the
determination of the motion may be attached.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 28. BRIEFS.

(a) Format, service, and page limitation. All
briefs shal conform with Rule 32 and be
accompanied by proof of service of two copieson
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each party to the appeal. Except after leave granted,
an opening or answering brief shall not exceed 35
pages, and a reply brief shall not exceed 10 pages,
exclusive of indexes, appendices, and statements of
related cases. If abrief raises ineffective assistance
of counsel as a point of error, the appellant shall
serve a copy of the brief on the attorney alleged to
have been ineffective.

(b) Opening brief. Within 40 days after the
filing of the record on appeal, the appellant shall file
anopeningbrief, containing thefollowingsectionsin
the order here indicated:

(1) A subject index of the matter in the brief
with pagereferencesand atable of authoritieslisting
the cases, aphabetically arranged, text books,
articles, statutes, treatises, regulations, and rules
cited, with referencesto the pagesin the brief where
they are cited. Citation to Hawai‘i cases since
statehood shall include both the state and regional
reporters. Citation to foreign cases may be to only
the regional reporters. Where cases are generally
available only from electronic databases, citation
may be made thereto, provided that the citation
containsenoughinfarmationtoidentify thedatabase,
the court, and the date of the opinion.

(2) (Reserved)

(3) A concisestatement of the case, setting forth
the nature of the case, the course and disposition of
proceedings in the court or agency appealed from,
and the facts material to consideration of the
questions and points presented, with record
references supporting each statement of fact or
mention of court or agency proceedings. In
presenting those material facts, all supporting and
contradictory evidence shdl be presented in
summaryfashion, with appropriaterecordreferences.
Record references shall include page citations and
the volume number, if applicable. References to
transcriptsshall includethe date of thetranscript, the
specific page or pages referred to, and the volume
number, if applicable. Lengthy quotations from the
record may be reproduced in the appendix. There
shall be appended to the brief a copy of the
judgment, decree, findings of fact and conclusions of
law, order, opinion or decision relevant to any point
on appeal, urless otherwiseordered by the court.

(4) A concise statement of the pointsof error set
forthin separately numbered paragraphs. Eachpoint
shall state: (i) the alleged error committed by the
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court or agency; (ii) where in the record the alleged
error occurred; and (iii) where in the record the
alleged error was objected to or the manner in which
the alleged error was brought to the attention of the
court or agency. Where applicable, each point shall
also include the followi ng:

(A) when the point involves the admission or
rejection of evidence, a quotation of the grounds
urged for the objection and the full substance of the
evidence admitted or rejected;

(B) whenthe point involvesajury instruction,a
guotation of the instruction, given, refused, or
modified, together with the objection urged at the
trial;

(C) when the point involves a finding or
conclusion of the court or agency, a quotation of the
finding or conclusion urged as error;

(D) when the point involves a ruling upon the
report of amaster, a quotation of the objection to the
report.

Points not presented in accordance with this
section will be disregarded, except that the appellate
court, at its option, may notice a plain error nat
presented. Lengthy parts of the transcripts that are
material to the points presented may be included in
the appendix instead of beingquoted in the point.

(5) A brief, separate section, entitled " Standard
of Review," sdting forth the standard or standardsto
be applied in reviewing the respective judgments,
decrees, orders or decisions of the court or agency
alleged to be erroneous and identifying the point of
error to which it applies.

(6) (Reserved)

(7) Theargument, containing the contentions of
the appellant on the points presented and the reasons
therefor, with citationsto theauthorities, statutesand
parts of the record relied on. The argument may be
preceded by a concise summary. Points not argued
may be deemed waived.

(8) Relevant parts of the constitutional
provisions, statutes, ordinances, treaties, regul ations,
or rules pertaning to the points of error set out
verbati m, unless otherwise provided in the brief. If
lengthy, they may be cited and their pertinent text set
out in the appendix.

(9) A conclusion, specifying with particularity
the relief sought.
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(20) An appendix. Anything that is not part of
the record shall not be appendedto the brief, except
asprovided in thisrule.

(11) Statement of Related Cases. A brief
statement identifying any related case known to be
pending in the Hawai‘i courts or agencies. The
statement shall include the following: case caption,
docket number, and the nature of the relationship.
Cases are deemed related if they:

(A) arise out of the same or consolidated cases
in the court or agency;

(B) involve acase that was previously heard by
the Hawai‘i appellate courts;

(C) involve the same parties;

(D) involve the same or dosely related issues;

(E) involve the same basic transaction or event;
or

(F) have any other similarities of which the
appellate courts should be aware.

The statement shall be presented on a separate
page, entitled "Statement of Related Cases." The
statement shall bethel ast page in the brief following
the appendices, if any. If no other cases are deemed
related, a single statement to this effect shall be
provided. If appellant identifies a case asrelated, no
other party need duplicate the listing in that party's
brief. If appellant learns of arelated case after filing
the initial brief, gopellant shall promptly file a
Statement.

(c¢) Answering brief. Within 40 days after
service of appellant's opening brief, or receipt as
evidenced by an acknowledgment of service as
provided in Rule 25, whichever islater, the appellee
shall file an answering brief. The brief shall be of
like character as that required for an opening brief
except that no statement of points shall berequired,
and no other section is required unless the section
presented in the opening brief is controverted. If,
after filing the answering brief, appellee learns of a
related case that has not been previously identified
by any other party, appellee shall pronptly file a
statement of related cases that conforms with
subsection (b)(11) of thisrule.

A nominal appellee need not file an answering
brief. The appellate court may require an answering
brief if oneisdeemed useful to its consideration.

(d) Reply brief. Within 14 days after service
of appelleesanswering brief, or receipt asevidenced
by an acknowledgment of service as provided in
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Rule25(e), whichever islater, the appellant may file
a reply brief. The reply brief shall be confined to
matters presented in the answering brief. If no reply
brief is to be filed, the appellant shall notify the
appellate clerk and the appellee in writing of that
decision prior to the expiration of the time for filing
the reply brid.

(e) Briefs on reserved questions. In cases in
which a single question has been reserved, the party
maintaining the affirmative shall, for the purpose of
thisrule, be regarded as the appellant and the party
opposing the question as the appellee. So also where
there are several questions and one party has the
affirmative asto all of them. Where several questions
have been reserved asto which a party maintains the
affirmative asto some and the negative as to others,
the plaintiff shall beregarded asthe appellant and the
defendant asthe appellee, unless, upon applicationto
the appellate court, an order specifying otherwise is
issued by the appellate court. Uness otherwise
ordered by the appellate court, briefs by the parties
shall conform to Rule 28(a), (b), (c) and (d) except
that points of error and standards of review need not
be provided.

(f) Briefs in original cases. Unless otherwise
ordered by the appellate court, Rule 28(a), (b), (c)
and (d) shall apply to cases brought orignally in the
Hawai‘i Supreme Court, except that points of error
and standards of review need not be provided. For
purposes of this rule, when a case is brought
originally in the supreme court, the party who would
beregarded asthe plaintiff or petitioner, if the matter
were instituted in atrial court, shall be regarded as
the appellant, and the opposingparty asthe appel lee.

(g) Brief of amicus curiae. An amicus curiae
brief may be filed only by leave dof the appellate
court. The order granting leave shall fix thetime for
filing the amicus curiae brief and any regonse
thereto. The appellate court may allow or disdlow
thefiling of such brief with or without ahearing. All
amicuscuriaebriefsshall comply withtheapplicable
provisionsof subsection (b) of thisrule. The attorney
general may fileanamicuscuriae brief without order
of the court in all caseswherethe constitutionality of
any statute of the State of Hawai‘i is drawn into
question, provided that the attorney general shall file
the brief within 30 days after the filing of the
answering brief, or within 30 days after notice was
received pursuant to Rule 44, whichever period last
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expires.

(h) Briefs on cross appeal. If there is a cross
appeal, separate opening and answeringbriefsonthe
cross appeal, and any reply brief relating thereto,
shall befiled in addtion to the briefs on the primary
appeal and shall conply with the applicable
requirementsof Rule 28(a), (b), (c) and (d).

(i) Reserved.

(j) Citation of supplemental authorities.
Parties may, by letter to the appellate derk bring to
the appellate court's attention pertinent and
significant authorities published after a party's brief
has been filed, but before a decision. A copy of the
letter, setting forth the citations, shall be served at or
beforethetime of filing as provided by Rule 25(b) of
these rules. The letter shall provide references to
either the page(s) of the brief or to a point argued
orally to which the citations pertain. Theletter shall,
without argument, state the reasons for the
supplemental citations. The parties shall provide the
court with seven copies unlessthe caseis assigned to
the intermediate court of appeals in which casefive
copiesshall beprovided. Any response shall bemade
promptly and shall be similarly limited.

(Amended February 20, 1985, effective February
20, 1985; further amended January 22, 1987,
effective January 22, 1987; further amended
November 10, 1993, effective December 15, 1993;
further amended April 5, 1994, effective April 15,
1994, further amended June 23, 1994, effective June
23, 1994; further amended effective October 19,
1994, further amended August 14, 1995, effective
October 16, 1995; further amended September 7,
1995, effective October 30, 1995, further amended
December 6, 1999, effective January 1, 2000; further
amended October 6, 2003, effective January 1,
2004.)
Rule 29. EXTENSIONS OF TIME FOR
BRIEFS.

(a) By the appellate clerk. Upontimely (1) oral
request, or (2) written motion, or (3) letter request by
aparty, the appellate clerk shall grant oneextension
of time for no more than 30 days for thefiling of an
opening or answering brief and no morethan 10 days
for the filing of a reply brief. The appellate derk
shall note on the record that the extension was
granted and the datethe brief isdue. The requesting
party shall notify all other parties that the extension
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was granted and shall filea copy of the noticein the
record. A request is timely only if it is received by
the appellate clerk within the original time for filing
of the brief.

(b) By the appellate court. Motionsfor further
extens ons of timeto file briefswill be approved by
ajudge or justice only upon good cause shown.

The submission of a request or motion for
extension doesnot toll the time for filing abrief.

(Amended December 6, 1999, effective January
1, 2000.)
Rule 30. BRIEFS NOT TIMELY FILED
OR NOT IN CONFORMITY
WITH RULE.

When the brief for appellant is not filed within
the time required, the appellate derk shall forthwith
give noticeto counsel for the parties that the matter
will be called to the dtention of the appellate court
on aday certainfor such action asthe appel late court
deems proper and that the appeal may be dismissed.
When the brief of an appdlant is otherwise not in
conformity with these rules, the appeal may be
dismissed or the brief stricken and monetary or other
sanctionsmay belevied by the appellate court. When
the brief of an appellee is not filed within the time
required, or isnot in conformity withtheserules, the
brief may be stricken and nonetary or other
sanctions may be levied by the appellate court. In
addition, the appellate court may accept as true the
statement of facts in the appellant's opening brid.
Any party who may be adversely affected by
application of this rule may submit a memorandum,
affidavits, or declarations setting forth the reasons
for non-conformance with theserules.

(Amended December 6, 1999, effective January
1, 2000, further amended May 7, 2001, effective July
1, 2001)
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Rule 31. ASSIGNMENT OF CASES AND
MATTERS ADDRESSED TO
THE JURISDICTION OF THE
HAWAI‘T APPELLATE
COURTS; REASSIGNMENT
PROCEDURES.

(a) Initial assignment of cases. The chief
justice, or the chief justice's designeeto be appointed
by the chief justice from among the regularly
appointed justices of the supreme court or from
among the regularly appointed judges of the
intermediatecourt of appeals, shall receive each case
or matter. The gopellate clerk shall forward the
completefile of the case or matter to the assignment
judge or justice no later than the close of businesson
the fifth working day following the filing deadline
for thelast document permittedto befiled in the case
pursuant to court rule.

The assignment judge or justice shall file an
order with the appellate clerk assigning the case or
matter either to the intermediate court of appeals or
to the supreme court no later than the 20th working
day following the filing deadine of the last
document permitted to be filed; provided, however,
that, if arelated case or matter on appeal and briefing
of such case or matter has not been completed, the
assignment judge or justice may delay assignment of
the case or matter until the related case is assigned.

The appellate clerk shall serve the order of
assignment on all parties.

In addition to the statutory criteria, the
assignment judge or justice may consider the relative
workloads of the supreme court and the intermed ate
court of appeals when assigning cases.

(b) Reassignment of case or matter to
Supreme Court.

(1) TIME OF DETERMINATION; CRITERIA FOR
REASSIGNMENT. After theassignmentjudgeor justice
has ordered a case or matter assigned to the
intermediate court of appeds, the majority of the
justices of the supreme court may, by order of the
court, cause the case or matter to be reassigned to the
supreme court.

(2) How REASSIGNMENT RAISED BEFORE THE
SuPrREME CourT. The supreme court may order
reassignment to itself:

(A) upon its own motion;

(B) upon acertificationinwriting, filed with the
appellateclerk by any two judgesof theintermediate
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court of appeals that in their judgment the case or
matter concerns an issue of fundamental public
importance such that the case or matter should be
reassigned to the supreme court; or

(C) upon the written petition of any party to the
case or matter.

(3) ConTENTS OF PETITION. A petition for
reassignment shall contain, in the following order:

(A) A request for reassignment to the supreme
court.

(B) A statement of prior proceedingsin the case.

(C) A short statement of relevant facts.

(D) A statement of the issuesof law raised by
the case or metter.

(E) A statement as to how the case or meatter
concerns an issue of fundamental public importance
such that reassignment to the supreme court is
appropriate.

(F) A brief argument, not to exceed 10 pages,
with supporting authorities.

(4) ORAL ARGUMENT. There shall be no ord
argument on a petition for reassignment unless
ordered by the supreme court.

(5) DETERMINATION. The supreme court shall
accept or reject a certification of reassignment from
the intermediate court of appeds, or shall gant or
deny a petition for reassignment, no later than the
15th day after the filing of the certification or
petition. The failure of the supremecourt to accept a
certification or grant a petition within the required
time shall constitute a rejection or denia of the
certification or petition. If the certification is
accepted, or the petitionisgranted, the case or matter
shall be deemed assigned to the supreme court as of
the date of acoeptance or grant.

(6) DISCRETION OF THE SUPREME COURT. The
determination of reassignment to the supreme court
isamatter withinthediscretion of thesupreme court.

(7) No MOTION FOR RECONSIDERATION AFTER
DETERMINATION OF REASSIGNMENT. Neither
acceptance or rejection of a certificate of
reassignment nor the grant or denial of a petition for
reassignment shall be subject to a motion for
reconsideration by the supreme court.

(c) through (e). Deleted.
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(Amended January 22, 1987, effective January
22, 1987; amended April 4, 1988, effective May 1,
1988, further amended effective May 19, 1997;
further amended December 6, 1999, effective
January 1, 2000.)

Rule 32. FORM OF PAPERS.

(a) Quality and size of papers. All papersand
briefs filed in the appellate courts shall be printed,
photocopied, typewritten or otherwise prepared in
print in a clear and legible manner on unrued,
unglazed, opaque white paper. The pages shall be
8-1/2 inches by 11 inches. Each sheet shall have a
margin at the top and bottom of not less than 1 inch
and on theleft-hand side of not lessthan 1 inch. Such
papers shall be filed without covers and without
creasing the same and, except for opinions, orders,
certificates, and other itemsfiled by the court, shall
include a flyleaf upon which shall be noted in the
order named, beginning at the top, the case number,
the title of the appellate court and the cause
abbreviated or infull, the character of the documert,
and the name or names, addressesand the telephone
numbersof the attorney or attorneys representing the
party on whose behalf the same is filed and the
namesof all judgeswho have participated in thecase
or matter. Immediately below the title of the
document, a space shall be Ieft for the file mark of
the appellate clerk. No originals of such papers,
except printed briefs, shall be perforated or
permanently bound. Copies, except printed briefs,
shall be bound or stapled at the upper left-hand
corner. Copies, but not originals, may be two-sided.

(b) Quality and style of print. If typed, the
print must be standard 12 point pica or equivalent
and yield no more than 14 charactersto the inch. If
printed, whether in proportional or non-proportional
fonts, theprint must yield no morethan 14 characters
to the inch. Footnotes and quotations shall be typed
or printed in the same font and size as the text.
Twelve point Times New Roman, Courier New, or
Arial fonts will be deemed to satisfy the
requirements of this rule. No attempt shall be made
to reduce or condense the print in a manner that
would increase the content of the document. All
print, including all copies, shall be clear and legible
and the lines double spaced or one and one-haf
spaced except in headings, quotations citations,
indexes, footnotes, and appendices.
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(¢) Signature.All origina documentsfiledwith
the appellate court must be signedin black ink by the
party or, if the party is represented, by the party's
attorney. The name of the signator shall be typed or
printed under the signature.

(Amended April 5, 1994, effective April 15, 1994,

further amended September 13, 1995, effective

September 13, 1995, further amended December 6,
1999, effective January 1, 2000, further amended
October 6, 2003, effective January 1, 2004.)

Rule 32.1. NUMBER OF COPIES
REQUIRED TO BE FILED.

Theoriginal of dl documentsshall be filedwith
the appellate cl erk and copies shall be submitted as
follows:

(a) Opening, answering, and reply briefs. Two
copies are required when filing. After briefing is
completed, the appellate derk will notify the parties
of any additional copies required.

(b) Other documents. For a listing of the
number of copies required for specific documents,
see Appendix A. All other documents require six
copiesif filed in thesupreme court and four copiesif
filed in the intermediate court of appeals.

(¢) Where directed by the appellate clerk. In
all cases, the appellate clerk may direct that a
specific number of additional copiesbe furnishedon
or before a specified date.

(Added December 6, 1999, effective January I,
2000.)
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Rule 33. APPEAL CONFERENCES.

The appellate court before which the case is
pending may direct the attorneysor the parties if pro
se, to appear before the court or a judge or justice
thereof for a conference to consider the
simplification of theissuesand such other mattersas
may aid in the disposition of the case by theappel late
court. The appellate court or judge or judice shall
enter an order that recites the action taken at the
conferenceand the agreementsmadeby the partiesas
to the matters consdered and tha limits the issue to
those not disposed of by admissionsor agreements of
the parties. Such order, when entered, shall control
the subsequent course of the proceedings, unless
modified to prevent manifest injustice.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 34. ORAL ARGUMENT.

(a) Ingeneral.Oral argument shall behadin all
cases except those in which the appellate court
before which the case is pending enters an order
providing for consideration of the case without oral
argument.

(b) Notice of argument; postponement;
request for additional time to argue. The appellate
clerk shall adviseall partieswhethe oral argumentis
to be heard and, if so, of the time and place therefor,
and the time to be allowed each side. A request for
postponement of the argument or for the alowance
of additional time to argue must be made by motion
filed within 10 days of such notification. Therequest
for additional time shall state the reasons the case
cannot be presented within the time allotted.

(c) Motion for retention of oral argument. If
the appellate court has ordered a case submitted on
the briefs, any party may, within 10 days after the
mailing of the order, file a motion for retention of
oral argument, supported by a statement of reasons.
The appellate court may grant or deny such motion,
and such grant or denia shall not be subject to
review or reconsideration.

(d) Order and content of argument. The
appellant is entitled to open and conclude the
argument. The opening argument may include afair
statement of the case. Counsel will not be permitted
to read at length from briefs, records, or authorities.

(e) Cross and separate appeals. A cross or
separateappeal shall beargued with theinitial appeal
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at a single argument, unless the appellate court
otherwise directs. If a case involves a cross-appedl,
the plaintiff inthe trial court or agency action shall
be deemed to be the appellant for the purpose of this
rule unless the parties otherwise agree or the
appellate court otherwise directs. If separate
appellants support the same argument, care shall be
taken to avoid duplication of argument.

(f) Non-appearance of parties. If the appellee
or counsel fails to appear to present argument, the
appellate court may hear argument on behalf of the
appellant. If the appellant or counsel fails to appear,
the appellate court may hear argument from the
appellee. If neither party nor counsel appears, the
case will be decided on the briefs unless the court
shall otherwise order. Sanctions may be assessed
against attorneys of record or prose partieswho fail
to appear.

(g) Submission on briefs. By agreement of the
parties, a case may be submitted for decision on the
briefs. In any such case, the appellate court may
require oral argument.

(h) No oral argument by party failing to file
brief. If the appellant or the appellee has failed to
file an opening or answering brief, as the case may
be, oral argument by that party's counsel, or the
party, if pro se, will not be heard unlesstheappellate
court directs otherwise.

(i) Use of visual aids at argument; removal.
If visual aids are to be used at the argument, counsel
or theparty, if pro se, shdl arrange with the appel late
clerk to havethem placed inthe courtroom beforethe
appellatecourt convenesonthedate of the argument.
After the argument, counsel or the party, if pro se,
shall cause the visual aids to be removed from the
courtroom unless the appellate court otherwise
directs. If the visual ads are not reclaimed by
counsel or the pro se party within areasonable time,
they shall be destroyed or otherwise disposed o by
the appellate clerk.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 35 DISPOSITIONS.

(a) Class of disposition. Dispositions may be
rendered by a designated judge or justice and may
teake the form of published, per curiam, or
memorandum opinions o dispositional orders.
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(b) Publication. Memorandum opinions shall
not be published. Dispositional orders shall not be
published except upon the order of the appellate
court.

(¢) Citation. A memorandum opinion or
unpublished dispositional order shall notbe cited in
any other action or proceeding except when the
opinion or unpublished dispositional order
establishes the law of the pending case, resjudicata
or collateral estoppel, or in a criminal action or
proceeding involving the same regpondent.

(d) Mailing by appellate clerk. The appellate
clerk shall promptly mail or telefax all partiesacopy
of the opinionor dispositional order.

(e) Terminology. When used in an opinion or
dispositional order,theword "reverse" endslitigation
on the merits, and the phrase "vacate and remand"
indicates the litigation continues in the court or
agency in accordance with the appellate court's
instruction.

(4s amended and effective March 11, 1996;

further amended December 6, 1999, -effective
January 1, 2000.)
Rule 36. ENTRY OF JUDGMENT;
OBLIGATION TO PREPARE
NOTICE AND JUDGMENT ON
APPEAL.

(a) Entry of judgment. Thefiling of the notice
and judgment on appeal constitutes entry of
judgment on appeal.

(b) Prevailing party's obligation to prepare
and serve notice and judgment on appeal. In all
cases, the prevailing party or, in the case of adispute
astowhoisthe prevailing party, the party designated
by the appellate clerk, shall, within 10 days after a
final decision has been filed in the case, prepare and
submit a proposed notice and judgment on appeal.
Form5inthe Appendix of Formsissuggested for the
notice and judgment on appeal. The proposed notice
and judgment onappeal shall have affixed toit proof
that a copy was served on al parties. Upon
presentationto theappellatecl erk, the appellatederk
shall submit the proposed notice and judgment on
appeal to a judge or justice for approva and
signature. The appellate clerk shall thereafter sign
and enter the notice and judgment on appeal. The
party who prepared the proposed notice and
judgment on appeal shall, by mail or persona
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delivery, serve afile-marked copy of the notice and
judgment on appeal on each party. Service on aparty
represented by counsel shall be made on counsel.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 37. INTEREST ON JUDGMENTS.

Unless otherwise provided by law, if ajudgment
for money in a civil case is affirmed, whatever
interest is allowed by law shall be payable from the
date the judgment was entered in the circuit or
district court. If the judgment is modified or vacated
with a direction that a judgment for money be
entered in the circuit or district court, the notice and
judgment on appeal shall contain instructions with
respect to allowance of intered.

(Amended December 6, 1999, effective January
1, 2000.)
Rule 38. DAMAGES AND COSTS FOR
FRIVOLOUS APPEALS.

If a Hawai‘i appellate court determines that an
appeal decided by it was frivolous, it may, after a
separately filed motion or notice fromthe appellate
court and reasonable opportunity to respond, award
damages, including reasonable attorneys fees and
costs, to the appellee.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 39. COSTS AND ATTORNEY'S FEES.

(a) Civil costs; to whom allowed. Except in
criminal cases or as otherwise provided by law, if an
appeal or petition isdismissed, costs shall be taxed
against the appellant or petitioner upon proper
application unless otherwise agreed by the parties or
ordered by the appellate court; if a judgment is
affirmed or a petition denied, costs shall be taxed
against the appellant or petitioner unless otherwise
ordered; if a judgment is reversed or a petition
granted, costs shall be taxed against the appellee or
the respondent unless otherwise ordered; if a
judgment is affirmedin part and reversed in part, or
isvacated, or apetition granted in part and denied in
part, the costs shall be allowed only asorderedby the
appellate court. If the side against whom costs are
assessed hasmultipl e parties, the appell ate court may
apportion the assessment or impaose it jointly and
severaly.
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(b) Costs for and against the State of Hawai'i.
In cases involving the State of Hawai‘i or an agency
or officer thereof, if an award of costs against the
State is authorized by law, costs shall be awarded in
accordance with the provisions of this rule; otherwise
costs shall not be awarded for or against the State of
Hawai‘i, its agencies, or its officers acting in their
official capacities.

(c) Costs defined. Costs in the appellate courts
are defined as: (1) the cost of the original and one
copy of the reporter's transcripts if necessary for the
determination of the appeal; (2) the premiums paid
for supersedeas bonds or other bonds to preserve
rights pending appeal; (3) the fee for filing the
appeal; (4) the cost of printing or otherwise
producing necessary copies of briefs and appendices,
provided that copying costs shall not exceed 20¢ per
page; and (5) any other costs authorized by statute or
rule.

(d) Request for fees and costs; objections.

(1) A party who desires an award of attorney's
fees or costs shall request them by submitting an
itemized and verified bill of fees or costs, together
with a statement of authority for each category of
items. Requests for indigent fees and costs shall be
submitted in a form that substantially complies with
Form 7 in the Appendix of Forms. Requests for
non-indigent attorney's fees and costs allowed by
statute or contract shall be submitted in a form that
substantially complies with Form 8 in the Appendix
of Forms.

(2) A request for fees and costs must be filed
with the appellate clerk, with proof of service, no
later than 14 days after entry of judgment. An
untimely request for fees and costs may be denied.
Attorneys appointed to represent indigent persons
may submit a request for attorney's fees and costs, as
provided by statute, after the case has been assigned
to either the supreme court or the intermediate court
of appeals. Requests for fees and costs by counsel
appointed to represent indigent persons may be held
in abeyance until resolution of the case on the merits.
If oral argument is had or additional work is
performed thereafter, the attorney may submit a
request for additional fees and costs.

(3) Objections to requests for fees and costs
must be filed with the appellate clerk, with proof of
service, within 10 days after service on the party
against whom the fees and costs are to be taxed
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unless the time is extended by the appellate court. A
reply to the objections must be filed with the
appellate clerk, with proof of service, within 7 days
after service of the objections on the initiating party.

(Amended February 28, 1994, effective February
28, 1994, further amended September 11, 1996,
effective October 15, 1996; further amended
December 6, 1999, effective January 1, 2000, further
amended October 6, 2003, effective January I,
2004.)
Rule 40. MOTION FOR RECONSIDERA-
TION.

(a) Time. A motion for reconsideration may be
filed by a party only within 10 days after the filing of
the opinion, dispositional order, or ruling unless by
special leave additional time is granted during such
period by a judge or justice of the appellate court
involved.

(b) Contents. The motion shall state with
particularity the points of law or fact that the moving
party contends the court has overlooked or
misapprehended, together with a brief argument on
the points raised. The motion shall be supported by
a declaration of counsel to the effect that it is
presented in good faith and not for purposes of delay.

(¢) Response; reply argument. No response to
a motion for reconsideration or reply to a response
will be received unless requested by the appellate
court. There shall be no oral argument on a motion
for reconsideration unless ordered by the appellate
court.

(d) Disposition of motion. The appellate court
within 10 days of the filing of a motion for
reconsideration, shall either grant or deny such
motion. The failure of the appellate court to act
within the 10 days shall constitute a rejection. If a
motion for reconsideration is granted, the appellate
court may, with or without new argument, modify the
decision or take such action as may be appropriate.

(e) Only one motion permitted. Only one
motion for reconsideration may be filed by any party,
unless the court modifies the substance of its
opinion, dispositional order, or ruling.

(Amended December 6, 1999, effective January
1, 2000.)
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Rule 40.1. APPLICATION FOR WRIT OF
CERTIORARI IN THE
SUPREME COURT.

(a) Application; when filed. No later than 30
days after the filing of an opinion, dispositional
order, or ruling of the intermediate court of appeals
or thefiling of an order denying a timely motion for
reconsideration by theintermediate court of appeals,
any party may apply in writing to the supreme court
for a writ of certiorari to review such opinion,
dispositional order, or ruling.

(b) Discretion of the supreme court. Review
by the supreme court of an opinion, dispositional
order, or ruling of the intermediate court of appeals
isamatter within the discretion of the supremecourt.

(¢) Denomination of the parties. The party
applying for the writ of certiorari shal be
denominated the petitioner; the petitioner's
denomination in the appeal and in the trial court or
agency shall also be included. All other parties shall
be denominated respondents and each respondent's
denomination in the apped and in the trial court or
agency shall aso be included. Any respondent who
supports the position of a petitioner shall meet the
time scheduled for filing responsive papers.

(d) Contents. The application for a writ of
certiorari shall not exceed 12 pages and shell contain
in the following order:

(1) A shortand concisestatement of thequestion
or questions presented for decision, set forth in the
most general terms possible. The statement of a
guestion presented will be deemed to include every
subsidiary question fairly comprised therein.
Questions not presented according tothis paragraph
will be disregarded. The supreme court, at itsoption,
may notice aplain error not presented.

(2) A statement of prior proceedingsin the case.

(3) A short statement of the case containing the
facts material to the consideration of the questions
presented.

(4) A brief argument with supportingauthorities.

A copy of the opinion, dispositional order, or
ruling of the intermediate court of appeals shall be
attached as an appendix.

(e) Response; form. Within 5 days after the
filing of an application for a writ of certiorari, any
other party to the case may, but need not, file and
serve abrief written response contai ning a statement
of reasonswhy the application should notbe granted.
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(f) Oral argument. There shall be no oral
argument on an application for a writ of certiorari
unless requested by the supreme court.

(g) Determination. The supreme court shall act
upon an application for a writ of certiorari no later
than 10 days after the filing of the application. The
failure of the supreme court to issue such writ within
the 10 days shall constitute a rejection of the
application.

(h) No reconsideration of acceptance or
rejection of application for a writ of certiorari.
Neither acceptance nor rejection of an applicationfor
awrit of certiorari shall be subject to a motion for
reconsideration in the supreme court. The rejection
of an application for certiorari <hall be final.
However, if an applicationfor certiorari is accepted,
the supreme court, at any time prior to fina
disposition, may sua sponte find certiorari was
improvidently granted and may dismissthe certiorari
proceeding.

(i) Review by supreme court after acceptance
of application for a writ for certiorari. If the
supreme court accepts the application for a writ of
certiorari to review a decision of the intermediate
court of appeals, the case shall be decided on the
record and the brief s previoudy fil ed. The supreme
court may limit the question onreview, may request
supplemental briefs, and may set the case for oral
argument. Within 10 days after the acceptance of the
application for awrit of certiorari, aparty may move
in the supreme oourt for permission to file a
supplemental brief. The court may impose
restrictions as to length and filing of such brief and
any response thereto.

(Added December 6, 1999, effective January I,
2000.)
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Rule 41. STAY OF JUDGMENT.

Thetimely filing of amotion for reconsideration
shall stay the finality of the decision until the
disposition of the motion unless otherwise ordered
by the appellate court. The timely filing of an
application for a writ of certiorari shall stay the
finality of the decision unless otherwise ordered by
the supreme court. If the application for awrit is
rejected, the opinion, dispositional order shall be
final as of the date of rejection.

(Amended October 19, 1993, effective November
15, 1993, further amended December 6, 1999,
effective January 1, 2000.)

Rule 42. DISMISSAL.

(a) Dismissal before the appeal is docketed.
If an appeal has not been docketed, the appeal shall
be dismissed by the court or agency from which
appeal istaken upon thefilinginthat court or agency
of astipulation for dismissal signed by all the parties.
Upon motion andnotice by theappellant, thecourt or
agency from which appeal is taken may dismiss the
appeal upon terms fixed by the court or agency.
Counsel for the appellant, or the appellant, if pro se,
shall, within 72 hours after the entry of an order
dismissing an appeal made by the court or agency
appealed from, file a certified copy of the order with
the clerk of the supreme ocourt.

(b) Dismissal in the appellate courts. If the
partiesto adocketed appeal or other proceeding sign
and file a stipulation for dismissal, specifying the
terms as to payment of costs, and pay whatever fees
aredue, the case shall be dismissed upon approval by
the appellate court, but no mandate or other process
shall issue without an order of the court. Upon
motion and notice, the appellate court may dismiss
the appeal upon terms fixed by the appellate court.

(c¢) Special requirements for criminal
appeals. In a criminal appeal by a defendant, the
stipulation or motion for dismissal of the appeal shall
be supported by the defendants affidavit or
declaration that reflects a knowing and intelligent
understanding of the consequences of the dismissal
of the appeal and that the withdrawal is made
voluntarily. In circumstances where the defendant
cannot be located after a diligent efort, the
circumstances of the effort shall be set forth in an
affidavit or declaration of counsel in support of the
stipulation or motion.
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(Amended January 22, 1987, effective February
1, 1987; further amended December 6, 1999,
effective January 1, 2000, further amended October
6, 2003, effective January 1, 2004.)

Rule 43. SUBSTITUTION OF PARTIES.

(a) Death of a party. If a party dies after the
notice of appeal is filed, or while the proceeding is
otherwise pending in a Hawai‘i appellate court, that
court may substitute the personal representative of
the deceased party as a party on motion filed by the
representative or by any party with the appellate
clerk. The motion of aparty shall be served upon the
representative in accordance with the provisions of
Rule 25. If the deceased party has no representative,
any party may suggest the death on the record, and
proceedings shall then be had as that court shall
direct. If a party against whom an appeal may be
taken dies after entry of the judgment or order in the
court or agency appealed from but before a notice of
appeal is filed, an appellant may proceed as if the
death had not occurred. After the notice of appedl is
filed, substitution shall be effected in the Hawai‘i
appellate courts in accordance with this subsection.
If aparty entitied to appeal shall die before filing a
notice of appeal, the notice of appeal may befiled by
theparty'spersonal representative, or, if the party has
no representative, by the party's attorney of record
within the time prescribed by these rules. After the
notice of appeal isfiled substitution shall be effected
in the Hawai‘i appellate courts in accordance with
this subsection.

(b) Substitution for other causes. |If
substitution of aparty inthe Hawai‘i appellate courts
is necessary for any reason other than death,
substitution shall be effected in accordance with the
procedure prescribed in subsection (a).

(c¢) Public officers; death or separation from
office.

(1) When apublic officer isaparty to an appeal
or other proceeding intheHawai‘i appellate courtsin
his or her offidal capacity and during its pendency
dies, resigns, or otherwise ceasesto hold office, the
action does not abate and his or her successor is
automatically substituted as a party. Proceedings
following the substitution shall bein the name of the
substituted party, but any misnomer not affecting the
substantial rights of the parties shall be disregarded.
An order of substitution may be entered at any time,

HRAP--25



Rule 43

but the omission to enter such an order shall not
affect the substitution.

(2) When apublic officer isaparty to an appeal
or other proceeding in his or her official capacity he
or she may be described as a paty by his or her
officia title rather than by name, but the appellate
court may require his or her name be added.

(Amended December 6, 1999, effective January
1, 2000.)
Rule 44. CONSTITUTIONALITY OF
STATUTE.

It shall be the duty of a party who draws in
guestion the constitutionality of any statute of the
State of Hawai‘i in any proceeding in any Hawai‘i
appellate court to which the State of Hawai‘i, or any
agency thereof, or any officer or employeethereof, as
such officer or employee, is not a party, upon the
filing of the record, or as soon thereafter as the
guestion is raised in the appellae court, to give
immediatenotice in writing to the Attorney General
of the State of Hawai‘i of the existence of said
guestion.

Rule4S5. DUTIES OF APPELLATE CLERKS.

(a) General provisions. Neither the supreme
court clerk nor any deputy or assistant clerk shall
practice as an attorney or counselor in any court
while he or she continuesin office. Theoffice of the
clerk of the Supreme Court of Hawai'i shall be
deemed always open for the purpose of filing any
proper paper, issuing and returning process, and
making motions and orders. The office of the clerk
with the appellate clerk in attendance shall be open
during business hours on all days except Saturdays,
Sundays, and legal holidays, but the supreme court
may provide by rule that the office of the derk shall
be open for specified hours on Saturdays, Sundays,
or legal holidays.

(b) The docket; calendar; other records
required. The appellate derk shall maintain a
docket, insuch form and style as may be prescribed
by the Administrative Director of the Courts and
shall enter therein each case. Cases shall be assigned
consecutive file numbers. The file number of each
case shall be noted on the docket. All papers filed
with the appellate clerk and al process, orders, and
judgments shall be entered chronologically in the
docket. Entries shall be brief but shall show the
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nature of each paper filed or judgment or order
entered. The entry of an order or judgment shall
show the date the entry is made. Theappellate clerk
shall keep a suitable index of cases containedin the
docket.

The appellate clerk, upon receipt of the initial
paper in any appeal or origind proceeding, shall
assign to it anumber and shall forthwith give notice
thereof to the parties. The appellate clerk shdl
docket the record in each case when filed in the
appellate court and forthwith give notice thereof to
theparties. Cross-appeal sshall bedocketed under the
same number as the original appeal.

The appellate clerk shall prepare a calendar of
cases awaiting argument. In placing cases on the
calendar for argument, preference shall be given to
appealsin criminal cases and to appeals and other
proceedings entitled to preference by law.

The appellate clerk shall keep such other books
and records as may be required from time totime by
the Administrative Director of the Courts or as may
be required by the appellate court.

(¢) Notice of non-final orders. Immedately
upon the entry of a non-final order, the appellate
clerk shall serve notice of entry and shall make a
notice in the docket of the service.

(d) Custody of records and papers. The
appellateclerk shall have custody of the records and
papers of the appellae courts. The gopellate clerk
shall not permit any original record or paper to be
takenfrom hisor her custody except asauthorized by
ordersor instructions of aHawai‘i appellate court or
any judge or justice thereof. Origina papers
transmitted as the record on appeal or review shall,
upon disposition of the case, be returned tothe court
or agency from which they were received. The
appellateclerk shall preserve copiesof thebriefsand
appendices and other papers filed by the parties.
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(e) Costs and fees to be collected by the
appellate clerk. The appellate clerk shall collect
costs and fees provided by Chapter 607 of the
Hawai‘i Revised Statutes except that the appellate
clerk shall collect the amounts specified herein as
follows:

1. For copies of any document in any public
record:

a. maintained by the clerk and stored in the
appellate clerk's office:

$1.00 for the first page
$.50 for each additional page

b. in off-site storage:

Usual copying charge plus $5.00

c. on microfilm:

i. by the appellate clerk: $1.00 per page plus
$5.00

ii. self-service: $1.00 per page

d. to be telefaxed:

Usual copying charge plus:

i. within Hawai‘i: $2.00 first page, $1.00
each additi onal page

ii. outside Hawai‘i, within the United States:
$5.00 first page, $2.00 each additional page

iii. outside the United States: $10.00 first
page, $5.00 each additional page

iv. rush requests (copy provided within 4
hours if requed received before noon):

$10.00 plus all other applicable charges

e. audio tapes, computer diskette(per hearing or
document,intheappellatecourt's format, if available
and appellate court or clerical staff can make the
copy): $10.00

2. Parties to a pending case shall not be charged
for a paper copy of the appellate court's order,
opinion, judgment or any other item entered in the
case by the gppellate court.

3. Theappellatederk shall charge the actual cost
of mailing copies of any item, provided that parties
to apending case shall not be charged for the mailing
of a paper copy of an order, gpinion, or other item
entered in the case by the gopellate court.

4. Certification of qualification. $5.00

5. Supreme Court filing fee: $100.00

6. Ex officiofiling (inaddition to the usual filing
fee): $10.00

7. The appellate court, or any judge or justice
thereof, may waive costs and fees for good cause
shown. Inlieu of copying andmailing fees, the Chief
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Justice may authorize the appellate clerk to provide
copies of orders, opinions, or other items to
publishing companies in exchange for published
materialsfor the benefit of the appellae court or the
judiciary.

(Amended November 23, 1994, effective
December 15, 1994, further amended December 6,
1999, effective January 1, 2000.)

Rule 46. RESERVED.
Rule 47. RESERVED.
Rule 48. RESERVED.
Rule 49. THE COURT.

(a) Terms of court. The Hawai‘i appellate
courts shall be deemed to be in continuous session.

(b) Signing of orders. Any justice or substitute
justice of the supreme court and any judge or
substitutejudge of theintermediate court of appeals,
may sign any order of the appellate court on which
the judge or justice sits relating to any case or
proceeding pending before such court.

(c) Acting chief justice. In caseof avacancyin
the office of the chief justice, orif the chief justiceis
ill, absent, or otherwise unableto serve, the senior of
the associate justices available shall serve
temporarily in the chief justice's stead. Seniority for
such purpose shall be determined by thelength of the
current service on the supreme court. The order of
seniority among associate justiceswith equal current
service on the court shall correspond to the order in
which they were admitted to practice before the
supreme court. The associate justices may, upon
unanimousagreement, designat efromtime totime or
for a particular case, any one of their number to act
as chief justice when the chief justice is for any
reason unable to serve. Such designation shall bein
writing and filed with the appellate cl erk.

(d) Acting chief judge. In case of avacancy in
the office of the chief judge, or if the chief judgeis
ill, absent, or otherwise unableto serve, the senior of
the associate judgesavail able shall servetemporarily
inthe chief judge's stead. Seniority for such purpose
shall be determined by the length of the current
service on the court. The order of seniority among
associate judges with equal current service on the
intermediate appellate court shall correspond to the
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order in which they were admitted to practice before
the supreme court. The associate judges may, upon
unanimousagreement, designatefromtimetotimeor
for a particular case, any one of their number to act
as chief judge whenthe chief judgeisfor any reason
unableto serve. Such designation shall beinwriting
and filed with the appellate clerk.

(f) through (h). Deleted.

(Amended March 25, 1986, effective March 25,
1986, further amended December 6, 1999, effective
January 1, 2000.)

Rule50. WITHDRAWAL, DISCHARGE, OR
SUBSTITUTION OF APPELLATE
COUNSEL.

(a) Withdrawal. An attorney desiring to
withdraw as counsel of record must file a motion
requestingleavetherefor. Themotion must show that
prior notice of the motion was given by service upon
the attorney's client. The appellate court may, in its
discretion, grant or deny such motion or, where
appropriate, remand the casefor filing of amotionto
withdraw.

(b) Withdrawal with substitution. A
substitution of counsel may be made by filing a
notice of withdrawal and substitution. The notice
must provide withdrawing counsel's name and
substituting counsel 's name, address, and tel ephone
number. A notice of withdrawal and substitution of
counsel must be signed by the client consenting
thereto.

(c) Discharge. A clientdesiringtodischargethe
client's counsel of record must file a maion
requesting leave therefor. The motion must show
service upon the attor ney. The appel late court may,
initsdiscretion, grant or deny such motion or, where
appropriate, remand the case for the filing of a
motion to withdraw.

(Amended December 6, 1999, effective January
1, 2000.)

Rule 51. SANCTIONS.

Any attorney of record or party in a case, who
fails to comply with any of the provisions of these
rules or any order of the court shall be subject to
monetary or other sanctions by the appellate court
beforewhich such caseis pending, such sanctionsto
be levied by order of the appellate court or by order
of any judgeor justice theredf.

HRAP--28
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(Added December 18, 1985, effective December
18, 1985; amended December 6, 1999, effective
January 1, 2000; further amended May 7, 2001,
effective July 1, 2001.)

Rule 52. DECLARATION IN LIEU OF
AFFIDAVIT.

In lieu of an affidavit, an unsworn declaration
may be made by a person, in writing, subscribed as
true under penalty of law, and dated, in substantially
the foll owing form:

I, (name of person), declare under penalty of law
that the foregoing is true and correct.

DATED:

Signature

(Added September 13, 1995, effective September
13, 1995.)

Rule 53. RESERVED.

Rule 54. LIFTING OR TERMINATION
OF STAY OF PROCEEDINGS
BY FEDERAL BANKRUPTCY
COURT.

(a) Notice of appeal; record on appeal.
Whenever a federal bankruptcy court lifts or
terminates a stay of proceedings that has been
entered with respect to a civil case in which an
appeal is permitted by law and no notice of appeal
hasbeenfiled, theprovisions of Rule 4 shall apply as
if the date of lifting or termination of thestay wasthe
date of entry of the judgment appealed from; if a
notice of appeal has been filed but the record not yet
docketed, provisions of Rules 10, 11, and 12 shall
apply as if the date of lifting or termination of the
stay wasthe date of filing the notice of appeal; if the
record has been filed and briefing has not been
completed, the provisions of Rules 28, 29 and 30
shall apply asif the date of lifting or termination of
the stay was the date of the filing of the last
appropriate document.

(b) Notice. On the lifting or termination by the
bankruptcy court of astay of proceedings pending in
the Hawai‘i appellate courts, each party shall filea
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HAWAI'I RULES OF APPELLATE PROCEDURE Rule 54

written notification thereof with the appellate court
within 7 days.

(c) Appellate court action during pendency.
The appellate court shall not consider motions or
requests for relief during the pendency of the
bankruptcy. Parties claiming that a bankruptcy stay
is not in effect shall file a certified copy of the
bankruptcy court's order vacating or modifying the
stay or granting permissionfor the case to proceed.

(Added December 6, 1999, effective January I,
2000.)
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Form 1 HAWAI'I RULES OF APPELLATE PROCEDURE

Appendix of Forms

Form 1. Notice of Appeal to the Supreme Court and Intermediate Court of Appeals from a
Judgment, Order or Decree of a Circuit/District/Family/Land/Tax Court.

(TITLE OF COURT)

STATE OF HAWAI‘I
A. B., Plaintiff, )| (LOWER CASE NO.)
)
V. )
)| NOTICE OF APPEAL
C.D., Defendant. )
)

NOTICE OF APPEAL

Noticeis hereby given that (appealing party), by and through his attorney, (name of
attorney), pursuant to section (cite relevant section of chapter 641 or other relevant statute),
Hawai‘i Revised Statutes, and Rule 3 of the Hawai‘i Rules of Appellate Procedure (and any
other relevant rules and cases), appeals to the Supreme Court and Intermediae Court of
Appeals of the State of Hawai‘i from the (specify whether final or interlocutory and describe
judgment/order/decree/decision), filed herein on , and (attached hereto as
Exhibit "A").

DATED: Honolulu, Hawai‘i,

Attorney for Appellant

NOTE: If appeal is interlocutory, specify statute, rule, or case authorizing it.
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HAWAI'I RULES OF APPELLATE PROCEDURE Form 2

Form 2. Notice of Appeal to the Supreme Court and Intermediate Court of Appeals from a
Decision and Order of an Agency, Board, Commission or Officer.

(TITLE OF AGENCY, ETC.)

OF THE STATE OF HAWAI'|
A.B., Plaintiff, )| DOCKET NO.
)
V. )| NOTICE OF APPEAL
)
C.D., Defendant. )
)

NOTICE OF APPEAL

Notice is hereby given that (appealing party), by and through his attorney, (name of
attorney), pursuant to (cite 91-14 or other relevant section) of the Hawai‘i Revised Statutes
and Rule 3 of the Hawai‘i Rules of Appellate Procedure (and any other relevant rules and
cases), appeals to the Supreme Court and Intermediate Court of Appeals of the State of
Hawai‘i from the decision and order of the (agency) (specify whether final or interlocutory and
describe order), filed herein on , and (attached hereto as Exhibit "A").

DATED: Honolulu, Hawai‘i,

Attorney for Appellant

NOTE: If appeal is interlocutory, specify statute, rule, or case authorizing it.
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Form 3. Notice of Appeal to the Circuit Court from a Decision and Order of an Agency,
Board, Commission or Officer.

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI‘|
A.B., Plaintiff, ) | DOCKET NO.
)
V. )
) | NOTICE OF APPEAL
C.D., Defendant. )
)

NOTICE OF APPEAL
Notice is hereby given that (appealing party), by and through his attorney, (name of
attorney), pursuant to (cite 91-14 or other relevant section), Hawai‘i Revised Statutes, and Rule
72 of the Hawai‘i Rules of Civil Procedure (and any other relevant rules and cases), appeals to
the Circuit Court of the First Circuit from the decision and order of the (agency) (specify
whether final or interlocutory and describe order), filed herein on , and
(attached hereto as Exhibit "A").

DATED: Honolulu, Hawai‘i,

Attorney for Petitioner
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HAWAI'I RULES OF APPELLATE PROCEDURE Form 4

Form 4. Affidavit to Accompany Motion for Leave to Appeal in Forma Pauperis for Filing
in the Respective Lower Court/Agency.

(LOWER COURT/AGENCY)
STATE OF HAWALI‘I
A.B., Plaintiff, ) | CASE NO.
)
V. )
)
C.D., Defendant. )
)
)
AFFIDAVIT IN SUPPORT OF MOTION FOR LEAVE
TO PROCEED ON APPEAL IN FORMA PAUPERIS
STATE OF Hawai'i )
)
)| SS.
)
COUNTY OF )
)

I, being first duly sworn, depose and say that | am
the in theabove-entitled case; that in support of my motion to
proceed on appeal without being required to prepay fees, costs or givesecurity therefor; | state that
because of my poverty | am unable to pay the costs of said proceeding or to give security therefor;
that | believe | am entitled to redress; and that the issues which | desire to present on appeal are the
following:

(list issues)

| further state that the responses which | have made to the questions and instructions below
relating to my ability to pay the cost of prosecuting the appeal are true.

1. AREYOU PRESENTLY EMPLOYED?

a If the answer is yes, state the amount of your sdary or wages per month and give the
name and address of your employer.
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Form 4 HAWAI'I RULES OF APPELLATE PROCEDURE

b. If the answer is no, state the date of your last employment and the amount of the salary
and wages per month which you received.

2. HAVEYOU RECEIVED WITHIN THE PAST TWELVE MONTHS ANY INCOME FROM
A BUSINESS, PROFESSION OR OTHER FORM OF SELF-EMPLOYMENT, OR IN THE
FORM OF RENT PAYMENTS, INTEREST, DIVIDENDS, OR OTHER SOURCE?

a If the answer isyes, describe each source of income, and state the anount received from
each during the past twelve months.

3. DOYOU OWN ANY CASH OR CHECKING OR SAVINGS ACCOUNT?
a. If the answer isyes, state the total value of the items owned.

4. DO YOU OWN ANY REAL ESTATE, STOCKS, BONDS, NOTES, AUTOMOBILES, OR
OTHER VALUABLE PROPERTY (EXCLUDING ORDINARY HOUSEHOLD
FURNISHINGS AND CLOTHING)?

a If the answer isyes, describe the property and state its approximate value.

5. LISTTHE PERSONSWHO ARE DEPENDENT UPON Y OU FOR SUPPORT AND STATE
YOUR RELATIONSHIP TO THOSE PERSONS.

| understand that afal se statement or answer to any questionsinthisaffidavit will subject meto
penalties for perjury.

Subscribed and sworn to before me
this day of , 20

Notary Public, State of Hawai‘i
My commission expires:
[ ] Application granted.
[ ] Application denied for the following reason:

[ ] Appea isnot taken in good faith.
[ ] Applicant does not meet financial qualifications.

Judge of the above-entitled court
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HAWAI'I RULES OF APPELLATE PROCEDURE Form 5

Form 5. Notice and Judgment on Appeal.

NO.

IN THE _(SUPREME COURT or INTERMEDIATE COURT OF APPEALYS)
OF THE STATE OF HAWAI'

(Name), Plaintiff-(Appellant) (Appellee), (CIVIL, CRIMINAL, ETC.) NO.

V.
APPEAL FROM (title of order or judgment)
(Name), Defendant-(Appellant) (Appellee). FILED (date)

COURT OR AGENCY APPEALED FROM

HONORABLE (name of judge), JUDGE

N N N N N N N N N N

NOTICE and JUDGMENT ON APPEAL

TO: THEHONORABLE (presiding judge/director/etc.) OF THE
(name of court or agency) :

PLEASE TAKE NOTICE the following Judgment on Appeal is entered this day by the
(Supreme Court or Intermediate Court of Appeals) of the State of Hawai‘i:

Pursuant to the opinion of the (Supreme Court or Intermediate Court of Appeals)
entered on (date) , the (judgment) (order) (decision) of the

(name of court or agency) entered on (date) is _ (affirmed) (reversed) (vacated)
(remanded) (etc.)

DATED: Honolulu, Hawai‘i, (date)

BY THE COURT:

Clerk

APPROVED:

(Justice/Judge)
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Form 6

CIVIL APPEAL DOCKETING STATEMENT
(For Use By The Appellate Conference Program)

HAWAI'I RULES OF APPELLATE PROCEDURE

IN THE

Form 6

(Court or Agency FromWhich Appeal is Taken)

INTERNAL USE ONLY

PLEASE TYPE OR PRINT, ATTACH ADDITIONAL PAGES IF NECESSARY..

TITLE

Lower Court/Agency
Docket Number:

Isthis a Cross-Appeal ? Yes No

Has this matter previously been before the Hawai‘i Appellate Courts?
Yes No

If yes, state when:

Case Name:

SC Docket Number:

CHECK ASMANY ASAPPLICABLE

JURISDICTION LOWER COURT/AGENCY DISPOSITION
1.LOWER 2. APPELLATE 1. STAGEOF 2. TYPEOF 3. RELIEF
COURT/AGENCY PROCEEDI NGS JUDGMENT /
ORDER APPEALED
() Statutory () Fina Decisionof | () Pre-Tria () Default Judgment () Damages:
Lower Court / Agency Amount Sought:
() Other Grounds () During Trid () Judgment/Court $
(specify) () Interlocutory Decision
Decision () After Tria Amount Granted:
() $
() Other (Specify) Dismissal/Jurigdiction
() Injunctions
() Judgment/Jury () Preliminary
Verdict ()Permanent
() Granted
() Dismissal/Merits () Denied
() Summary () Other (Specify)
Judgment
() Judgment NOV
() Declaratory
Judgment
() Directed Verdict
() Other (Specify)
HRAP--36 (Release: 06/04)



HAWAI'I RULES OF APPELLATE PROCEDURE Form 6

BRIEF DESCRIPTION OF NATURE OFACTION AND RESULT BELOW:

ANTICIPATED ISSUES PROPOSED TO BE RAISED ON APPEAL.:

MAY THE MEDIATOR CONTACT THE TRIAL JUDGE TO DISCUSS THE CASE?

Yes No

Page 2
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Form 6 HAWAI'I RULES OF APPELLATE PROCEDURE

BASED ON YOUR PRESENT KNOWLEDGE:

1. Does this appeal involve a question of first impression or present anovel legal question?

Yes

2. Does this appeal involve a question of state or federal constitutional interpretation?

Yes

3. Does this case raise a question of law regarding the validity of a state statute, county ordinance,

or agency regulation?

Yes

4. Does this case involve issues upon which there is an inconsistency in the decisions of the
Intermediate Court of Appealsor the Supreme Court?

5. Will the determination of this appeal turn on the interpreation or application of particular case

Yes
or statute?

Yes
Case name/statute:
Citation:

Docket Number, if unreported:

If Yes, provide:

DOES THIS APPEAL INVOLVE ANY OF THE FOLLOWING:

Likelihood of amotion to expedite theappeal.

Multiple parties on either side for whom joint briefing is possible.

Likelihood of motions to interveneon appeal.

Likelihood of motionsto file amicus briefs.

Likelihood of motionsto stay appeal pending resolution of arelated case. Identify
case name, docket number, and court or agency:

Other procedural complexities. If so, please identify them:

COUNSEL FOR APPELLANTS:

NAME:
ADDRESS:

TELEPHONE ()

TRIAL COUNSEL FOR APPELLANT(S)
(If different from appeal counsel)

NAME:

ADDRESS:

TELEPHONE ()

HRAP--38

Page 3

(Release: 06/04)



HAWAI'I RULES OF APPELLATE PROCEDURE Form 6

| CERTIFY THAT A COPY OF THISCIVIL APPEAL DOCKETING STATEMENT WAS
SUBMITTED TO THE CLERK OF THE LOWER COURT/AGENCY AND THAT IT WAS
SERVED ON EACH PARTY/COUNSEL SHOWN ON THE ATTACHED SERVICE LIST.

Signature Date

REMEMBER TO ATTACH COPIES OF (1) THE ORDER/JUDGMENT APPEALED FROM,
(2) ANY WRITTEN OPINION OR HNDINGS OF FACT AND CONCLUSIONS OF LAW
SUPPORTING THE ORDER/JUDGMENT, AND (3) PROOF OF SERVICE ON ALL OTHER
PARTIES TO THE PROCEEDINGS BELOW (WITH TELEPHONE NUMBERS)

Page 4
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Form 7

NO.

IN THE _(SUPREM E COURT or INTERMEDIATE COURT OF APPEALYS)
OF THE STATE OF HAWAI ‘I

IN REATTORNEYS FEES FOR CR. NO.

Appellant.

S N N N N N

REQUEST AND DECLARATION OF COUNSEL

[, , Appellant’s attorney, request compensation for

necessary expenses and attomeys' fees pursuant to HRS 8 and, in conjundion herewith

aver, asfollows

1. | was appointed to represent Defendant-Appellant by order of

the court of the circuit, on

2. | request reimbursement for necessary expenses as follows:

Expense Amount

*H H B &P

A true and correct itemized accounting of these necessary expenses, including relevant

Invoices and receipts, is attached as Appendix A.

Page 1
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HAWAI'I RULES OF APPELLATE PROCEDURE Form 7

3. | have expended the following hoursin attorney work for this appeal and request

amounts as follows:

Activity Hours Amount
a Correspondence, Interviews and @$0 %
Conferences

b. Obtaining & Reviewing Records @$0 $
C. Legal Research @%40 3
d. Drafting @%40 3
e. Oral Argument (In-court) @%0 $
f. Other _(Specify) @$40 $

TOTALS $

Attached hereto as Appendix B arehourly worksheets, prepared contemporaneously with
the work performed as noted thereon and truthfully reflecting theamount of work actually

performed in therepresentation of the Appellant.

[, , declare under penalty of law, as provided by HRAP 52,

that the foregang is true and carrect.

DATED:

Page 2

(Release: 06/04) HRAP--41



HAWAI'I RULES OF APPELLATE PROCEDURE

TV1OL ANVHO

abed siy1 Jo} 101 -gNS

(Unoo-uj) Splooay S82UBJIBJU0D
(Ay1oads) uswinBiy yoleasay Buimainay 9 SM3IAJBIU|
J18Yl0 |ei0 jeba 9 Buluielgo | @ouspuodsallio)

(Release: 06/04)

Form 7a

Y ——70D0D0m2—7.--=———""-

(uopeyuasaadayy yuasipup) LATHSUOM ATINOH JINVIG “BL uioy

HRAP--42



Form 7b

HAWAI'I RULES OF APPELLATE PROCEDURE

Y ——70D0D0m2—7.--=———""-

(uoneyudsaxdayy yudsipup) LATHSIOM ATINOH AALATIINOD “qL wioq

20 ‘AaRIS
ST
ST
SHEST
7
ST
ST
(004
(0074
0¢
G
€ec
1¢
08
0¢
G
c
G
qc’
(1noo-uy) Splooay S90UBIBJU0D
(Ayoadg) juswnbiy yoleasay Buimainay 9 SMAIAIBU|
18U10 |ei0 jeba 9 BuluieygO | @ouspuodsaiio)

HRAP--43

(Release: 06/04)
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Form 8
NO.
IN THE (SUPREME COURT or INTERMEDIATE COURT OF APPEALS)
OF THE STATE OF HAWAI'I
) _____NO.
)
Plaintiff- : )
)
V. )
;)
)
Defendant- )
)
REQUEST AND DECLARATION OF COUNSEL
[ , attorney for , request
compensation for cost pursuant to HRAP 39 [and HRS § or ] and
attorneys fees pursuant to [HRS § or ] and, in conjunction herewith aver,
asfollows:
1. (Appelant or Appellee) (name) prevailed in this appeal.
2. | request reimbursement for costs as follows:
[tem Amount
a. Transcripts $
b. Bond $
c. Filingsfees $
d. Printing/copying of briefs/appendices $

(#____pages@$.__ /page)
A true and correct itemized accounting of these costs, including relevant invoices and

receipts, is attached as Appendix A.

Page 1
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3. | have expended the following hours in attorney work and charge the following amounts

for this appeal:

Activity Hours Amount

a. Corresponderce, Interviewsand Conferences =~~~ @$ $

b. Obtaining & Reviewing Records @ $

c. Legal Research __ @%__ $

d. Drafting @ $

e. Oral Argument (In-court) @ $

f. Other _(Specify) @ $
TOTALS $

Attached hereto as Appendix B are hourly worksheets, prepared contemporaneously with the work
performed as noted thereon and truthfully reflecting theamount of work actually performed in the

representation of (Appellant or Appellee)

4. | request reimbursement in the amount of $ , the amount allowed by
HRAP 39 [and HRS § or ], asfully explained, with citation to authority,

in the memorandum appended hereto.

I , declare under penalty of law, as provided by HRAP 52,

that the foregaing is true and carrect.

DATED:

Page 2
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Appendix A HAWAI'I RULES OF APPELLATE PROCEDURE

Appendix A

The following is alist of the number of copies required in addition to the original document
submitted to the Hawai'i appellate courts for filing. The number does not include those copies the
parties need for service or themselves. Additional copies may be requested.

Supreme Court ICA

Affidavit/Decl aration of Counsd (when filed separatey)
Amicus Curiae Briefs

Application for Writ of Certiorari

Briefs on Reserved Questions

Citation of Supplemental Authorities

Motion to Appear Pro Hac Vice

Motion to Dismiss

Motion to Extend Time to Docket the Record on Appeal
Motion to Extend Time to File Briefs

Motion to Proceed In Forma Pauperis

Motion to Remand

Motion to Supplement the Record on Appeal
Motion for Leave to File Amicus Curiae Brief
Motion for Reconsideration

Motion for Retention of Oral Argument
Notice and Judgment on A ppeal
Opening/Answering/Reply Briefs

Petition for Writ of Habeas Corpus

Petition for Writ of Mandamus

Request for Attorneys Fees and Expenses
Statement of Jurisdiction

Stipulation to Dismiss Appeal

Stipulation to Vacate and Remand
Supplemental Briefs

Verified Bill of Costs

Other Documents
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